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been imposed of five times the amount réquired.. Here we have a
pole charge which, to the extent of at least one-fourth of its amount,
is plainly excessive; and there is required, in addition, the payment
of $2.50 per mile of wire, for which there is nd legitimate need what-
ever, and the sum of the charges imposed is very considerably greater
than the cost of actual maintenance. Therefore, I think that un-
reasonableness is as clearly apparent in this case as it was in that to
which I have referred, and I remain of the opinion that the judgment
in the latter was properly applied and followed upon this trial. The
motion for a new trial is denied.

» COMMERCIAL NAT. BANK et al. v. PIRIE et al.
(Circuit Court of Appeals, Eighth Circuit. September 13, 1897.)

No. 791.
1. NATIONAL BANEKS—GUARANTY.

The act of congress authorizing the organization of national banks con-
fers upon them no authority, either in express term$ or by implication, to
guaranty the payment of debts contracted by a third person, and solely
for his benefit; and acts of this nature, whether executed by the casiier
or the board of directors, are necessarily ultra vires.

2. BALE—FRAUDULENT REPRESENTATIONS—RESCISSION.

The presentation by a merchant seeking to purchase goods of a written
guaranty, by a national bank, of payment for any goods he may purchase,
even If it implies a representation that the bank is financially sound, is
not of itself a fraudulent .representation; such as will justify a rescission,
since the seller is chargeable with knowledge that in law such a guaranty
by a national bank is ultra vires and void.

8. SAME—FRAUDULENT INTENT. -

‘Whether goods are bought with a preconceived fraudulent intent not to
pay for them is a question for the jury if there Is evidence tending to
show such an intent, but not of so conclusive a character as to convince all
reasonable minds that such must have been his purpose.

4. VENDOR AND PURCHASER—INNOCENT PURCHASERS.

To vest a mortgagee of chattels with the rights of an innocent purchaser,
a pre-existing debt alone is not sufficient, but, if any considerable sum of
money is paid at the time of the execution ot the mortgage, and as part
of its consideration, then the mortgagee may be an innocent purchaser as
to the full amount of his loan.

6. CONVERSION—WHEN MAINTAINABLE.

An action for wrongful conversion against one who has sold goods in
his possession is not maintainable where defendant had a valid lien upon
the property, so that his refusal to surrender it upon demand was not a
tort.
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Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This is a suit to recover the value of
certain goods which was brought by the defendants in error, com-
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posing. the firm of Carson, Pirie, Scott & Co., against the Commercial
National Bank of Independence, Kan., and George T. Guernsey, the
plaintiffs in error. The petition on which the case was tried in the
circuit court simply alleged that the plaintiffs below, who are the
defendants in error here, were the owners of the goods in contro-
versy on June 10, 1892; that the defendants on said day wrongfully
converted the same to their own use; and prayed judgment for their
value in the sum of $6,920.26. The answer on the part of both of the
defendants. was a general denial of all the allegations of the petition.
The case, as developed by the evidence produced at the trial, was
substantially as follows: In February, 1892, and for some time previ-
ous thereto, R. T. Webb was president of the Cherryvale National
Bank, located and doing business at Cherryvale, Kan. He was also
domg a mercantile business at the same place, having first become
engaged in the latter business in September, 1891, On the 17th or
18th day of February, 1892, Webb applied to the firm of Carson,
Pirie, Scott & Co., at their place of business in Chicago, Ill., to pur:
chasé a bill of goods, and on being asked by a member of the firm
to make a property statement as a basis for obtaining credit he pro-
duced and exhibited the following document, which had been executed
by T. C. Molloy, cashier of the Cherryvale National Bank, at the
instance and request of Webb, prior to the latter’s departure for
Chicago'for the purpose of buylng goods: ,

“R. T. Webb, President T. C. Molloy, Cashler. A. . Harding, Vice Prest.

C. F. Godbey, Asst.. Cashr.
‘Cherryvale Natlonal Bank. = Capital, $50,000.00.
“Cherryvale, Kansas February 15th, 1892.

“Carson, Pirie, Scott & Co,, Chicago, 1ll. -~Gentlemen:, We will guaranty the
payment of any bill of goods which Mn.'R. T. Webb may buy .of you while in
Ghicago, during the present week, If this guaranty is not specific enough, we
will make it satisfactory to-you. .

“Yours, very truly, L The Cherryvale National Bank,
S AU “By T. C. Molloy, Cashier.”

On the productlon of the aforesaid guaranty, Webb was allowed
to purchasei.a- bill . of . merchandise amounting to- $6,395.25.
goods so purchased were shipped in several lots during the latter dayi
of February, 1892, and the bills therefor, according to the terms of
sale, matured on May 15th and June 15th following. Before the
maturity of the bills, Webb made cash payments on account, amount-
ing to $439.60, and returned goods of the value of $39.35. At the
time of this transactlofn no representations were made by Webb touch-
ing his financial condition or solvenm or concerning the solvency or
condition of the Cherryvale National Bank the firm of Carson, Pirie,
Scott & Co. being willing; apparently, to extend credit on the afore-
said gnaranty of the Oherryvale National Bank, which the firm ac-
cepted and retained. In point of fact, Webb was at the time in-
solvent in the sense that he could not pay his debts as they matured,
and the Cherryvale National Bank was also insolvent, and in a fail-
ing condition, though still transacting business in the usual manner.
On June 10, 1892, a national bank examiner tock charge of all the
property and effects of the Cherryvale National Bank, and closed its
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doors for the transaction of business, by direction of the comptroller
of the treasury. On the same day Webb executed two chattel mort-
gages covering his entire stock in trade,—one in favor of the Com-
mercial National Bank of Independence, Kan., to secure a liability
to that bank in the sum of $8,229.68; and the other in favor of
George T. Guernsey to secure an indebtedness to said Guernsey in
the sum of $5,000. A part of the indebtedness to Guernsey which
was thus secured consisted of money, some six or seven hundred dol-
lars, on that day leaned to Webb by said Guernsey. The residue of
said indebtedness was a pre-existing debt in the sum of forty-two or
forty-three hundred dollars, which Webb then owed to said Guern-
sey, that was due and unpaid. Under the aforesaid mortgages, Guern-
sey, who was cashier of the Commercial National Bank of Independ-
ence, Kan., immediately took possession of all the mortgaged prop-
erty, and advertised it for sale on June 27, 1892, Prior to the sale,
and on the 27th day of June, 1892, the defendants in error, acting
in the firm name of Carson, Pirie, Scott & Co., served a notice on
the Commercial National Bank of Independence, Kan., that said firm
had been induced to sell the goods in controversy to Webb by reason
of certain representations made by Webb and by the Cherryvale
Nationzl Bank as to Webb’s financial responsibility, which representa-
tions were false in fac¢t, and were made with a fraudulent intent,
and that they had elected to rescind the sale, and reclaim the goods,
on account of such fraud. The defendants below, when this notice
was served on them, refased to restore the goods in controversy, which
were then in their possession, and the same were thereafter sold
under the mortgages, whereupon this suit was brought in the form
heretofore stated. At the conclusion of the testimony, which estab-
lished substantially the aforesaid facts, the trial court gave a per-
emptory instruction, directing the jury to return a verdict in favor
of the plaintiffs below. Such a verdict was accordingly returned, and
a judgment was rendered thereon against the defendants below in
the sum of $6,415.09. An exception, which was duly taken by the
defendants to the giving of this instruction, presents all the ques-
tions which are to be considered.

‘We think that the trial court erred in withdrawing the case from-
the consideration of the jury, and that its action in that respect can-
not be upheld. It is not claimed that any oral representations were
made to induce the firm of Carson, Pirie, Scott & Co. to sell the goods
in question on credit, or to ship them to the purchaser. The rep-
resentative of the firm who negotiated the sale confessedly acted on
the assumption that the written guaranty executed by T. C. Molloy,
as cashier of the Cherryvale National Bank, bound the bank, and
that the bank was able to meet all its engagements. For this rea-
son he made no inquiries concerning the financial condition of the
buyer or the bank, and no representations were made on that sub-
jeet. The first of these assumptions—that the bank had power, un-
der its charter, to guaranty the payment of the indebtedness con-
tracted by Webb for merchandise—was due to a mistake of law, for
which Webb is not legally responsible. The act of congress under

which the bank was organized -confers no authority upon national
82 F.—61
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banks to guaranty the payment of debts contracted by third parties,
and acts of that pature, whether performed by the cashier of his
own’ motion or by direction of the board of directors, are necessarily
ultra 'vires, A national bank may indorse or guaranty the payment
of commniercial paper which it holds, when it rediscounts or disposes
of the same in the ordinary course of business. Such power, it seems,
a national bank may exercise as incident to the express authority
conferred on such banks by the national banking act to discount and
negotiate promissory notes, drafts, bills of exchange, and other evi-
dences of debt (People’s Bank v. National Bank, 101 U. 8. 181, 183;
U. 8. Nat. Bank v. First Nat. Bank, 49 U. 8. App. 67, 24 C, C. A.
597, and 79 Fed. 296); but it has never been supposed that the board
of directors of a national bank can bind it by contracts of suretyship
or guaranty which are made for the sole benefit and advantage of
others. The national banking act confers no such authority in ex-
press terms or by fair implication, and the exercise of such power by
such corporations would be detrimental to the interests of depositors,
stockholders, and the public generally. Norton v. Bank, 61 N. H.
589; State Nat. Bank of St. Joseph v. Newton Nat. Bank, 32 U. 8.
App 52, 58, 14 C. C. A. 61,64, and 66 Fed. 691, 694; Bank v. Smith,
40 U. 8. App 690,.23 C. C. A, SO and 77 Fed. 129 In contemplatlon
of law, therefore, the vendors knew, when they sold the goods in
controversy, that the guaranty in question was of no avail as a se-
curity, even though they supposed that it had been executed with
the sanction of the board of directors. It results from this view that,
if we were able to admit that the presentation of the guaranty to
Carson, Pirie, Seott & Co. carried with it an implied representation
that it had been executed by direction of the board of directors,
and that the bank was in a sound financial condition, yet we would
not be able to concede that either of these representations was
material, inasmuch as the plaintiffs below must be. presumed to have
known that the guaranty imposed no legal obligation upon the guar-
antor.

It is suggested in behalf of the defendants in error that, although
the evidence produced at the trial failed to disclose that any false
-representations, such as were alleged in the notice of rescission that
was served on the Commercial National Bank, had been made to
induce the sale, yet, as there was evidence which tended to show
that Webb bought the goods with the preconceived intent not to pay
for them, the court was authorized to direct a verdict for the plain-
tiffs below on that ground. With reference to this:contention it is
only necessary to say that, if there was evidence which would have
justified a finding that Webb made the purchase with the intent last
stated, and that the sale was voidable, and subject to rescission on
that ground, then the issue as to such intent was one of fact, which
should have been submitted to the jury. It is obvious, we think,
that the testimony which tended to show that Webb had no inten-
tion of paying for the goods when he purchased them was not so con-
clusive as to convince all reasonable minds that such must have been
his purpose. As before stated, he did make a payment on account
amounting to $439.60, and, if the issue in question had been fairly
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submitted to the jurors, and they had found that Webb bought the
goods with the expectation of paying for them, but was disap-
pointed in his expectations, we think that finding should not have
been disturbed.

- Another question is presented by this record which deserves notice,
in view of its possible recurrence 6n a second trial of the case. That
question is whether, on the state of facts which is disclosed by the
record, the trial court should have permitted the jury to determine,
under proper instructions, whether the defendants below were inno-
cent purchasers for value of the property in controversy. This de-
fense appears to have been rejected by the trial judge on the theory
that the defendants below could, in no event, be regarded as purchas-
ers for value, because the bulk of the mortgage indebtedness which
was gecured by the two mortgages in favor of the Commercial Na-
tional Bank of Independence, Kan., and George T. Guernsey, was a
pre-existing debt due from Webb, the mortgagor, to the respective
mortgagees. For this reason, apparently, the trial court relegated the
defendants to the position occupied by Webb, who was alleged to be
a fraudulent purchaser of the mortgaged property. It is insisted
in behalf of the defendants that such action was erroneous; that, in-
asmuch as the evidence showed without contradiction that the sum
of six or seven hundred dollars was paid to Webb by Guernsey when
the mortgages were executed, they were for that reason entitled
to be treated as purchasers for value, and to have the jury determine
whether they accepted the mortgages in good faith, without knowl-
edge of the fraudulent conduct of the mortgagor, and without notice
of the alleged defect in his title. We are not prepared to say that the
bank was a purchaser for value, because there was no evidence tend-
ing to show that the bank paid any money, surrendered any security,
or incurred any new obligation in consideration for the mortgage
which was executed by Webb in its favor. That mortgage seems to
have been given solely for the purpose of securing a pre-existing debt,
and it is well settled that a mortgage executed for such purpose,
without any new or additional consideration moving from the mort-
gagee, does not vest the latter with the rights of a purchaser for
value. He simply acquires such a title to the mortgaged property as
is vested at the time in the mortgagor. It is manifest, however, that
the jury might have found that Guernsey was a purchaser for value
under the mortgage executed in his favor, since there was testimony
to the effect that he advanced and paid to the mortgagor about $700
contemporaneously with the execution of the mortgage, which loan
formed a part of the consideration for that instrument. In other
words, the proof showed that the mortgage to Guernsey was not
given solely as security for a pre-existing debt. The payment of the
sum of money last mentioned made the mortgagee a purchaser for
value, and on the assumption that the jury would have found, if the
question had been submitted to them, that Guernsey acted in good
faith, without notice of the alleged defect in the mortgagor’s title, we
perceive no reason why the mortgage so executed should not be re-
garded as a valid security in Guernsey’s hands for the entire amount
of the indebtedness thereby secured. It is not a question of the
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amount advanced or paid to obtain security for the débt specified in
the mortgage which determines the validity of the security as against
the defrauded vendors, but the fact that the mortgagee did advance
and pay a considerable sum of money for that purpose, doing so in
good faith, and without notice of prior equities. Glidden v. Hunt,
24 Pick, 221 Bank v. Taylor, 9 U. 8. App. 406, 444, 4 C. C. A. 55,
and 53 Fed. 854; Henderson v. Gibbs, 89 Kan. 679, 685, 18 Pac.
926; Schumpert v. Dillard, 55 Miss. 348, 361; Thames & Co. v. Rem-
bert’s Adm'r, 63 Ala. 561, 572 Cary v. White, 52 N. Y. 138, 142;
Fargason v. Edrington, 49 Ark, 207, 214, 4 8. W, 763; Port v. Em-
bree, 54 Towa, 14, 6 N. W, 83; Institution v. Young, 55 Iowa, 132,
T N. W. 480. But, even if we should concede that, as against the
defrauded vendors (the firm of Carson, Pirie, Scott & Co.), Guernsey
was only entitled to a lien on the mortgaged property for the sum
leaned to Webb when the mortgage was executed, yet it would never-
theless be true that the plaintiffs below would not be entitled to
recover in this action if §uch loan was made in good faith, without
knowledge of the alleged fraudulent purchase. This action, as before
shown, is a suit at law, and proceeds upon the theory that the de-
fendants below were guilty of a tort in refusing to surrender the mort-
gaged property when the possession thereof was demanded. Tt is
obvious, therefore, that, if Guernsey had a valid lien on the property
to the extent of $700, he was. entitled -to retain the possession of the
same until that lien was paid, or'until payment thereof was tendered;
and no liability was incurred by -the defendants in refusing to comply
with the plaintifi’s demand. The judgment of the circuit court is
accordingly reversed, and the case is remanded for a new trial.

NORTON v. EYA‘NS et al,
(Circuit Court of Appeals, Eighth Circuit. ~September 28, 1897.)
No. 887.

PuBLIic LANDS—ATTEMPTED HOMESTEAD ENTRY Ramroap GrANTS—FoORFERI-
TURE.

In 1885 plaintiff applied to the local land office to enter certain lands
under the homestead laws, which application was rejected. He neverthe-
less attempted to settle upon the lands, but was deterred by threats of one
of the defendants, who had purchased the lands from a railroad company
claiming the same under a railroad aid grant. In 1893 defendants were
allowed to. purchase the land from the government, under the act of March
3, 1887 (24 Stat. 556), which gives to bona fide purchasers from the
companies a right to purchase their land from the United States, except in
cases (1) Where, at the date of the sale by the railroad company, the
lands were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws, and (2) where lands were settled upon prior
to December 1, 1882, by persons claiming to enter the same; in which cases
the said adverse claimants or settlers are authorized to perfect their titles,
Held, that plaintiff’s attempt to enter and to settle the land conferred upon
him no vested rights, that he did not come within either of these exceptions,
and therefore had no right to the land as against the defendants,



