790 : 82 FEDERAL REPORTER.

of the accident, and prior thereto, the defendant’s station agent at
Madison notified him' that two other loaded coal cars had arrived at
the station, and would be set in on the side track in front of the coal
shed by the time the two loaded coal cars already at the coal shed
were unloaded. The station agent testified, on the other hand, that
Le not only notified Montague that two other cars had armved but
informed him at the same time that the two other cars in questlon
were:being switched by the train crew, and would be at the coal shed
“shortly.” We are not able to decide that such discrepancy in the
statements of the two witnesses created a conflict of evidence which
rendered it necessary to submit the case to the jury, for, if we accept
the evidence of the witness Montague as true, we think that the infor-
mation which was given to him by the station agent should have
made him more watchiful of the operations of the switching crew, and
led him to take greater precautions for his own safety and for the
safety of those who were assisting him in moving the coal cars. He
was aware that all the switching at that station was done by the en-
gine and crew of the freight train prior to its departure, that the train
was scheduled to leave at 8 a. m. sharp, and that the two cars re-
ferred to by the station agent might, for these reasons, be shunted
onto the side track at any moment. He does not claim: to have been
given any assurance that the trainmen would wait until the coal cars
were unloaded before shunting the two other cars down the side
track. Neither does he claim that he advised the station agent that
it would be .1ecessary to uncouple the two stationary cars, and move
them oy hand inte position for unloading by going onto the track
besween the cars. In any aspect, therefore, in which the case may
be viewed, we think that the evidence did not disclose 'facts which
would have warranted an inference of culpable neghgence on the
part of the employés of the defendant. company. It is manifest, we
think, that the death of the deceased was either occasioned by an ac-
cident for which the defendant is not legally responsible, or that it
must be attributed, to some extent at least, to a want of ordinary
prudence on the part of the deceased and his associates, The judg-
ment of the circuit court is accordingly affirmed.

GABLEMAN v. PEORIA, D. & K. RY. CO. et al
(Circuit Court, D. Indiana. October 21, 1897.)
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1. ActioN FOR TorT or EMPLOYE—PARTIER DEFENDANT—RECEIVER.

A railroad company is not a proper party defendant to an action for in-
juries caused by negligence of employés while the road is in the hands of a
- receiver.,

2. MasTER AND SERVANT~—TORT OF SERVANT—JOINT CAUSE OF ACTION.

A cause of action growing out of the negligence of a servant while en-
gaged in his master’s business is not a joint cause of actlon in tort against
the master and servant.

8. REMovAL OF CAUSES—RIGHT OF RECEIVER—EFFECT OF JOINDER.
A cause of action against a receiver appointed by a federal court, and
-one of his employés, for iniuries occasioned by the negligence of such em-
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1+, ployé, i3 one arising under the constitution and laws of the United States;
- and, where the amount in controversy exceeds $2,000, the receiver may re-
move the case, Whether such cause of action be Jomt or several.

.Cullop & Kessenger, for plaintiff.
Gilehrist & De Brauler and J. E. W1lllams0n, for defendants.

“BAKER, District Judge This ig.an action by Louis J. Gableman,
Sr., to. recover damages for loss of the services of his infant sony in
consequence of injuries received by him through the alleged mnegli-
gence of the Peona, Decatur & Evansville Railway Company, Edward
0. Hopkms, receiver of said rallway company, and George Colvin, an
engineer in the employ of the receiver. The injury occurred Wh11e
the railway was in the exclusive control and management of the re-
ceiver. The railway company is 1mpr0perly joined as a party defend-
ant. The complaint states no cause of action against it. It is not
liable for the'torts of theé receiver or his employés. High, Ree. §
396; Railroad Co. v. Hoechner, 14 C. C. A. 469, 67 Fed. 456, and cases
c1ted

The 1n3ury is alleged to have been occasioned by the neghgence of
a watchman of the receiver at a street crossing, and by that of the
engineer George Colvin, who is charged with negligently running an
engine under his control against and over the plaintiff’s infant son.
The receiver filed his petition and bond in the state court, asking for
the removal of the cause into this court. The petition sought the re-
moval on the ground that ‘the action against the, receiver was one
arising under the constitution and laws of the United States. It is
made to appear by the averments of the complaint that the receiver
was appointed as such by the decree of the circuit court of the United
States for the Southern district of Illinois, and judgment is asked
agamst him as such receiver for the alleged wrongful acts of his serv-
ants.  Thé plaintiff now moves to remand. ‘His motion must be de-
nied. ' It 1s settled that an action against a reqewe;', as sole defend-
ant, for & ‘tort committed by "him or his employés in the performance
of the duties of his office, arises under the constitution and laws of the
United States, and that he has the rlght to remove such cause ‘of action
from a state court into a court of the United States if the amount in
controversy, exclusive of interest and costs, excgeds the saum or value
of $2,000. This is established by the case of Raijlroad Co. v. Cox,
145 U. 8. 593, 603, 12 Sup. Ct. 905, 908." The ground of this ruling is
thus stated by the chief justice, who'delivered the opinion of the court:

“As jurisdiction without leave igs maintainable through the act of congress,
and as the receivers became such by reason of, and derived their authority
from, and operated the roadin obedience to, the orders of the.ejrcuit court in
the exercise of 'its judlcxal powers, we hold that jurisdiction existed because
the suit was one arising under the cpnstitution and.laws of thé United States;
and this is in harmony with previous decisions. Buck v. Colbath, 3 Wall. 334;

Feibelman v. Packard, 109 U. 8. '421, 3 Sup. Ct. 289; Bock V. erklﬁs, 139 U.
8. 628, 11 Sup. ¢t. 677.”

See, also, Tennesses v. Union & Planters’ Bank 152 U 8; 404 on
page 463, 14 Sup. Ct. 654.

The cases cited and relied on by.counsel for the plamtlﬁ as_estab:
lishing a contrary doctrine do not support his contention.. .. The case
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of Chappell v. Waterworth, 155U. 8, 102, 15 Sup. Ct. 34, holds that
utider the acts of March 3, 1887 (chapter 373) and August 13, 1888
(chapter 866), a case not dependlng on the citizenship of the partles,
nor otherwise specially provided for, cannot be removed from a state
court into'a;circuit court of the Umted States, as one arising under
the constitution and laws of the United States unless that appears
by the plaintiff’s statement of his'¢wn case; and if it does not so ap-
pear, the want cannot be supplied by any statement in the petition for
removal or in the subsequent pleadings. The case of Railway Co. v.
Ziegler, 167 U. 8. 65, 17 Sup. Ct. 728, recognizes the same doctrine;
biit holds that the case made by the plamtlﬁ’s own showing was one
arising under an act of congress, and that the circuit court of the
United States clearly had jurisdiction. Other cases mted by counsel
foi 'the plaintiff are equally inapplicable.

“The case here made by the plaintif’s own showmg is one arising
under the constitution and laWS of the United States. As the present
suit is one against a receiver-appointed by a circuit court of the United
States, and could only be brought, as it was, in a state court, without
leave, by virtue 6f the acts of congress of March 3, 1887 (chapter 373),
and August 13, 1888 (chapter 866), it’is clearly one amsmg under the
constitution and laws of the United States, and hence is removable un-
less ‘the jbinder of George Colvin as a party defendant precludes the
receiver from asserting h1s nght of removal. The complamt does not
state a joint cause of action in tort agamst the receiver and the engi-
neer.  The liability of the engineer arises from his 6wn wrongful act
in running his engmé agamst and over the plaintiff’s son, while that
of‘the receiver grows out of the master’s liability for the negligent or
tortious acts of his servant when engaged about the master s business.
Warax V. Railway Co., 72 Fed. 637. But, if the cause of action
agaifist thé reoeiv‘er and his engineer were Jomt it would make no dif-
ference in the' redeivers right of removal. No liability can be as-
serted against'thé IieceWer for misfeasance or nonfeasance in perform-
ing the du‘tjes f his ofﬁce, excépt under and by virtue of the constitu-
tion and léiw ‘of ghe Unitéd States.. The joint liability asserted in the
complamt ‘against'the receiver and his engineer is one arising from
and growing“out of the operatmns of the-receivership, and hence is
one’ amsmg undé;- the constitution’ and laws of the United States,
uhder and in virtue of which the receivership was created and exists.
Landers v, 'F‘elton 73 Eed .311 The motion to’ remand is overruled. |

3 -'n:f:'-w’: ﬁ:i:.—v_—: = : e
TS !
. SEEBASS’ et al . MUTUAL RDSERVE FUND LIFE ASSN
(Circult OOurt, D. New Jepsem October 25, 1897.)

1., PLEADING—— 'rtbiv OF Cox TRACT-AKNEXATION oF GoPy. .

: Ih an actibn upon’a co?rtratt ‘'of insurance, a copy .of -the policy on Whi\ch
the suit is founded, annexed to the declaration and reférréd to therein,
.thereby. becomes a pa.rt of the: record, upder section 123 of the New Jersey
practice act.

2. BAME—ASSIGNMENT OF BREACH.
' ‘An assigniiient of a breach, in the v;‘ords of the contract, when no ques-,
tlon of law iz involved, t& good plésiding.



