
778 ·82, FEDERA.L REPORTER.

thatit ,will be unwise, and a dangerouBiprecedent, for a court of equity
to takeeQntrolof.the property.of a foreign corporation with a view of

ascertain if a stockholder's investment may not be
made more .profitable to him by having the business of the corpora-
tion conducted by a receiver, instead of officers and agents chosen by
a majority of the stockholders. Therefore I am constrained to su&-
tain the demUl1rer.

lELLENIK et at v. HURON COPPER MIN. CO. et at.
(Circuit Court, W. D. Michigan, N. D. September 14, 1897.)

No. 115,
1. STOCK OF MICIDGAN CORPORATION - PEll.80NAL PROPERTY""': SITUS THAT 01'

OWNER. '.
Stock In a Michigan corporation II personal property, and Its situs fol-

lows the domicile of the legal owner, except In those instances where for
special purposes the' legislature has loCalized It.

l!. SUIT TO ESTABLISH TITLE'TO CORPORATlll STOCK-NoTICK BY PUBLICATION-
JURISDICTION OF FEDERAL COURT.
In a suit to. establish their rightful title and ownership, by persons

claiming equitable title to stock of a Mic'higan corporation, a federal court
of that district cannot, by pUblication of notice, 8,Cqulre jurlsdlctlon ot
nonresident holders of the legal title to such stock.

Clarke & Pearl, for complainants.
Chadbourne & Rees, for defendants.

SEVERENS, District Judge. This case was argued and submitted
Borne time ago. The question of jurisdiction is one upon which I
have had much doubt and difficulty. Certain of the defendants are

to hold the legal title to certain stock in a Michigan corpo-
ration, and these defendants are nonresidents of the state. The com-
plainants allege that by reason of certain transactions alleged in the

those defendants have acquired the legal title in fraud of their
l'ights, that they are equitable owners of this stock, and pray for a de-
cree establishing their rightful title and ownership of it. The de-
fendants referred to are necessary parties to the controversy, and
tb,e court cannot proceed to an effective decree without their presence.
An order for publication of notice to them, under the provisions of
the statute in that behalf, was made, and duly published; but they
refjlsed to appear in the case, and the question is whether the court
has lawful authority to proceed further.
The decisive question which concerns the jurisdiction is whether

the stock-which,upon general principles, as well as by express pro-
vision of the Michigan statute, is personal property-has its situs,
for the purpose of determining the question in hand, within the dis
trict in which the suit is brought. It is stated in the text-books that
stock in a corporation has its situs in the state under whose laws it
,itJorganized; but closer examination of the subject leads me to the
conclusion that this .is only so to the extent and for the purpose of
authorizing legislatfon within the state upon the theory of its local
existence there, and. that the rule does not have sp complete an effect
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as to localize it for all purposes. It has been held by the federal courts
in a number of decisions, which this court must respect, that the
right of a shareholder ie in the nature of a chose in action,-that it
is personal property, and follows the person of the owner. The Jan-
guage of the courts in general is not altogether harmonious in re-
spect of the character of the peculiar title and right which a share-
holder .has. It appears to me that the above-stated doctrine of the
federal courts is in the clearest analogy to t.he general doctrine that
the situs or locality of personal property is that of the person hold-
ing the legal title to it. The result of such a view must be that the

of stock in question are not personal property within the dis-
trict within the purview of the statute of the United States author-
izing the bringing in by publication of notice of nonresident defend-
lAd!"!) who assert some right or claim to the property which is the sub-
jti.,t of suit. If these views are sound, the proper forum for the liti-
gatioTl. of the questions here involved would be in the state of which
the defendants are citizens, and might be in the federal courts exer-
cising jurisdiction there, if, as the bill states, the complainants are
citizens of still other states. Although it may well be admitted that,
inasmuch as the corporation itself is a citizen of the state of Mich-
igan,and that, to obtain full relief, the corporation should be a party
to the suit, to the end that the proper entries evidencing the title of
the complainants to the stock may be made in its books, this consid-
eration does not appear to me to be controlling. It may be that two
8uccessive suits may be necessary to fully accomplish the rights Wl,1ich
the complainants claim, but the jurisdiction of the court is estab-
lished by law, and it cannot transcend its limits upon the ",ugges-
tion of expediency merely. The 8tatute of Michigan declares shares
of stock in such corporations as the Huron Copper-Mining Company
to be personal property, but it goes no further than to make this
bald declaration, and in truth this is no more than declaratory of the
general doctrine. There is not,as it seems to me, any sufficient
ground for holding that this statutory declaration displaces the rule
that personal property follows the domicile of the owner. The prob-
ability is that the Michigan statute was not intended to do more than
to make firm the ground upon which for special purposes, such as
taxation and the levy of execution, shares of stock might be deemed
tobe present within the state, and so subject to local control and dis-
position. These considerations compel me to hold that, as the means
for obtaining jurisdiction over the persons of the individual defend-
ants, nonresidents of the state, have been exhausted without avail,
the court is powerless to afford any effective aid to the complainants,
and should dismiss the suit. Let an order be entered dismissing the
bill for want of jurisdiction of necessary parties defendant.
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D. A. TOMPKINS CO. v. CATAWBA :UILLS et aI.
(CirCUit Court, D. South Oarolina. October 25, 1897.)

1. CREDITOR'S SUIT-JURISDICTIONAl, REQUIREMENTS.
In all cases where a of equIty interferes to aid the enforcement of

a remedy at law, there ruust be-First, an acknowledged debt, or one es-
tablished by a judgment rendered; and, secondly, an interest of t'he creditor
in the property, or a lien thereon created by contract, or. by some distinct
legal proceeding, and giving a right to have it appropriated to pay the debt.

2. SAME.
Thls principle applies although the bill Is filed on behalf of complaInant

and all other creditors, and although the debtor Is an Insolvent corporation.
a SAME-STATE STATUTES-FEDERAL COURTS.

It also applies in t1le federal courts, although, by t'he statutes of the state
where the suit is brought, these requirements are not essential to jurisdic-
tion In eqUity.

4. SAME-ACKNOWLEDGMENT OF DEBT.
In a creditor's action blised on certain promissory notes of the defendant

corporation, not reduced to judgment, the anSwer admitted liability upon
one of the notes. Held, that this fulfilled the first of the foregoing reqUisites
of equitable jurisdiction.

6. SAME-LIEN BY SUBROGATION.
The bill alleged that defendant had given to trustees a mortgage upon

its pr(}perty 'as security in connection with Its debts, Including the notes
held by complainant. Hela that, even assumingt'hat the mortgage was
given. to protect the indorsers on the. notes, personally, complainant was
entitled to be subrogated to all their rights, and thereby. acquired such an
interest in the property as to fulfill the second of the· requisites
of' eqUitable jurisdiction.

6. SAME-SUIT BY CESTUI QtrETRUST.
By the terms of tlle mortgage, the sole duty of tlle trustees was to hold

the pl,'operty until defeasance; and no power. over it, and no right or duty
to foreclOSe, was given.. The bill did ll(}tpray for. foreclosure, but alleged
insolvency, and prayed for lin accounting, and tliat all other creditors be
brought In, and for an injunction and receivership, and sale .of all the
property and franchises, and marshalitlg and distribution of assets. Hela,
that the principle that a cestui que trust, suing in his own name, must give
a satisfactory reason for not using the name of the trustee, did not. apply.

7. SAME-PARTIES. . '
Held., further, fuat, while all the creditors must be called in, the frame ot

fueblll dispensed with them as formal parties to· the record.
8.·

The.\ilsolvencyof the corporation was denied, but the allegation was not
denied. that in the of directors.· an(} the administration there was a
deep-seated division, whiCh could not be healed. Held, that thiS! rendered
a receivership Imperatively necessary.

H. B. Tompkins and Wilson·& Wilson, for complainant.
Wm. A. Barber, J. L. Glenn, and A. G. Brice, for defendants.
SIMON'.i;ON, Circuit Judge. The bill in this case is filed by the D.

A. TompkitiS Company, a corporation of the state of North Carolina.
The defendants are the Catawba Cotton Mills, a corporation of the
state of South Carolina, and George W. Gage, B. M. Spratt, and John
C. McFadden, trustees of a mortgage executed by the corporation. The
bHl is a creditors' bill. It alleges that the complainant holds six
promissory notes of the defendant corporation. Of these, five are in-
dorsed by D. A. Tompkins and R. M. Miller, Jr., who are directors of


