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vision of a similar character to that under which the indictment
was retarned, bit of different phraseology, and not under section
3894. . Judge Showalter, upon the hearing, overruled these objec-
tions, and discharged the writ. Whereupon the prisoner on the
same day prayed and was allowed an appeal to this court, upon his
giving a bond within 10 days in the sum of $6,000. Afterwards, the
prisoner, not complying with the order with respect to a bond with-
in the time required, and which was necessary to stay proceedings on
the warrant, was transported by the marshal and delivered to the
marshal for the Southern district of Jowa, where he was tried under
the indictment, found guilty, and sentenced to a term of imprison-
ment in the state prison in that state, where he has since remained.
On May 2, 1896, two weeks after the time for so doing had expired,
the prisoner, by his counsel, filed a hond as upon an appeal under the
order made on April 9th; and this court is now asked to review the
decision 'of the circuit court discharging the writ, as though an ap-
peal had been perfected within the time allowed by the order so as
to stay proceedings. This we cannot do. By failing to perfect
his appeal within the time required, so that it should operate as a
supersedeas, the prisoner suffered himself to be transported out of
the state, and beyond the jurisdiction of the circuit court, which
thereby lost control of his person. Under these circumstances, it
is apparent that the case, as it now stands, is a moot case, pure and
simple. This court cannot be led to the decision of abstract ques-
tions of law, where the right of a party to the litigation is not de-
pendent upon, and cannot be affected by, the decision. No judg-
ment which this court might render could affect in the slightest de-
.gree the judgment of the court in Jowa, or change in any respect the
status of the prisoner. The appeal is dismissed.

=z

EKANE v. CITY OF INDIANAPOLIS, IND., et al,
{Circuit Court, D. Indiana. Oectober 13, 1897.)
No. 9,462,

1. REMOVAL OF CAUSES—JOINT AND SEVERAL CAUSE OF ACTION-—J]OIXT ACTION
Where a plaintiff might sue either jointly or severally, and elects to sue
Jointly, the cause of action, &s respects jurisdiction, becomes joint; and a
defendant who, if sued alone, might have the cause removed to the United
States circuit court, cannot claim such right unless each of the defendants

s entitled to claim the federal jurisdiction.

% DEFECTIVE BIDEWALE—JOINT LIABILITY OF CrTy AND PERSON CONSTRUCTING.

Where the allegations of a complaint against a city and a contractor show

that the contractor built and maintained a dangerous and defective side-

walk, under the direction and supervision of the city, it shows a joint con-

currence in the construction of the walk and knowledge of its defective
and dangerous character, and the liability of both defendants is primary.

B Ngemennon-—-s'mnml AND SIDEWALEKS—OBLIGATIONS AND LIABILITY OF Lot
WNER.
Outside of positive law, no obligation rests on a lot owner to keep the
sldewalk or street in front of his lot in good repair, and no liability for
Injuries resulting from a failure to do so.
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This was an action at law by Thomas E, Kane against the city of
Indianapolis, C. E. Clark, and William E. Stevenson, to recover dam-
ages for personal injuries. The case was heard on motion to remand
to the state court, from which it had been removed.

Holtzman & Leathers and John W. Kern, for plaintiff.
Miller & Elam, for defendants.

BAXKER, District Judge. This is an action instituted in the su-
perior court of Marion county, Ind., to recover damages for personal
injuries alleged to have been sustained by the plaintiff by a fall caused
by a dangerous and defective step in the sidewalk on the south side of
‘Washington street, in the city of Indianapolis. The complaint is in
a single paragraph, and says that the defendant Stevenson was the
owner of a certain described lot or parcel of real estate situate on the
south side of Washington street, having a permanent sidewalk along
ite front; that the defendant Clark entered into a contract with
Stevenson for the erection of a 12-story office building on said lot or
parcel of land, agreeing to perform all the work and labor and to fur-
nish all the materials in the construction of said building; that, in
performing such contract, it was necessary to remove the sidewalk,
and to construct a temporary wooden sidewalk immediately in front
of said building. It is further alleged that Clark constructed said
temporary sidewalk and a step forming a part of the same in an un-
sgkillful and negligent manner, and that they were in certain specified
particulars unsafe and dangerous, and likely to cause injury to
pedestrians having occasion to use them. The complaint then pro-
ceeds:

“Plaintiff further alleges that said temporary wooden sidewalk and said step
to be used in connection therewith was [were] made and constructed by defend-
. ant C. E. Clark, under the direction and supervision of the defendant the city

of Indianapolis, through its proper officers and agents; and plaintiff further al-
leges that said defendants William E. Stevenson, C. E. Clark, and the city of
Indianapolis had full knowledge and notice that the step used in connection
with said temporary wooden sidewalk was, by reason of the negligence and
unskillfulness in the construction thereof, an insecure, unsafe, and dangerous
place for pedestrians to use and step upon in passing along said sidewalk from
the time said step was constructed and placed by the defendant C. B. Clark, as
hereinbefore described, until plaintiff sustained the injuries hereinafter alleged.”

The complaint then proceeds to show that the plaintiff was, by rea-
son of said dangerous and defective step, thrown violently upon the
walk, and seriously and permanently injured, without any fault or
negligence on his part.  The defendant Clark seasonably filed in the
state court his petition and bond for the removal of the suit into the
circuit court of the United States, alleging in his petition that he was
at the time the suit was brought, and still is, a citizen of the state of
Massachusetts, and that the defendants Stevenson and the city of
Indianapolis were and are citizens of the gtate of Indiana, and further
alleging that the cause of action was, as to him, separable from the
cause of action against his co-defendants. The state court granted
the prayer of the petition, and made an order transferring the suit into
this court. The plaintiff, by counsel, now moves the court to remand
the suit to the state court, on the ground that the cause of action dis-
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closed in the complaint is joint, and not separable. Counsel for the
defendant Clark insist that the complaint discloses no cause of action
against the defendant Stevenson, and that the cause of action, as
against Clark and the city of Indianapolis, is not joint, but several.
The contention of the counsel for the defendant is that the complaint
shows that the defendant Stevenson had let the contract for the erec-
tion of the building to Clark as an independent contractor, and that he
reserved no right of control over the work of erecting the building,
and was in no wise responsible for the manner in which the work was
performed, and that the mere fact that he, as lot owner, knew that the
sidewalk and step were carelessly and negligently constructed in the
performance of the contract, gives no right of action against him.
Railway Co. v. Farver, 111 Ind. 195, 12 N. E. 296; Water-Supply Co. v.
White, 124 Ind. 376, 24 N. E. 747.

In the view which the court takes of the case, it is not important
to determine whether or not a cause of action is shown against the de-
fendant Stevenson, for, if no cause of action is disclosed as against
him, the suit must still be remanded if a joint cause of action is dis-
closed as against the defendants Clark and the city. The court
cannot take jurisdiction of a suit upon removal under the statute
conferfing jurisdiction on the courts of the United States, unless
the suit is one which could have been originally brought in such
courtd’ In the case of Strawbridge v. Curtis, 3 Cranch, 267, it was de-
cided that, where a joint interest is prosecuted, the jurisdiction can-
not be sustained unless each individual be entitled to claim that juris-
diction. And in New Orleans v. Winter, 1 Wheat. 91, 95, it was de-
cided that in a case where the plaintiff might elect to sue jointly or
severally, having elected to sue jointly, the case was incapable of dis-
tinction, ro far as respects jurisdiction, from one in which he was com-
pelled to sue all jointly. The doctrine so declared has never been
departed from by the supreine court of the United States. Hence,
in any case where the plaintiff may elect to sue jointly or severally, if
he elects to sue jointly, so far as respects jurisdiction, the case must
be treated the same as though the cause of action was joint. Rail-
road Co. v. Wangelin, 132 U. 8. 599, 10 Sap. Ct. 203; Torrence v.
Shedd, 144 U. 8. 527, 12 Sup. Ct. 726; Merchants’ Cotton-Press & Stor-
age Co. v. Insurance Co. of North America, 151 U. S. 368, 14 Sup. Ct.
367. The cases decided on the circuit which are cited and relied on
by counsel for the defendant Clark, in so far ag they are in conflict
with the doctrine declared in the cases above cited, are not authorita-
tive or controlling on the question here involved, and an examination
of them is unimportant; for, if the cause of action against Clark and
the city was joint and several, it has, by the election of the plaintiff to
sue them jointly, become, as respects jurisdiction, a joint cause of
action. The city has the possession and control of streets and walks,
Any work done above or below the surface is done presumptively by
it, and, for any injury resulting from any obstruction or excavation, it
is responsible; and it has a claim over against an individual only when
it appears that such obstruction or excavation was made by the indi-
vidual, or at his instance, or for his benefit. The liability of the indi-
vidual is no greater because the injury took place on the sidewalk
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than if it happened in the middle of the street. The only principle on
which the individual can be held responsible is that he caused the
injury, and not that he owns a lot in front of which the injury hap-
pened. There is, outside of positive law, no natural obligation rest-
ing on a lot owner to keep the sidewalk or street in front of his lot in
good repair, and no liability for injuries resulting from a failure to do
so. If the city permits a lot owner or other person to occupy the side-
walk, or to obstruct a free and safe passage over it, or to endanger its
safety by excavations or otherwise, it does not thereby relieve itself
from responsibility. It is as to third parties the same as though it
had done these things itself. In other words, it cannot transfer to
private citizens that responsibility which, for wise purposes of public
policy, the law casts upon it in reference to the care and safety of its
streets and walks.

From these principles it results that, as to third parties who have
sustained injuries from the dangerous and defective condition. of its
streets and walks, the responsibility of the city is primary, and it can-
not shift from itself this primary responsibility. The complaint
clearly shows that the responsibility of the defendant Clark is also
primary, because he constructed the defective and dangerous step
which caused the injury. It is distinctly alleged that Clark and the
city jointly concurred in constructing the defective and dangerous
step. The temporary wooden walk and the step were constructed by
Clark “under the direction and supervision of the defendant the city
of Indianapolis”; and it is further alleged that each at all times knew
and had notice that the step was dangerous and defective. The act
of each, therefore, jointly concurred in the construction of the danger-
ous and defective step, and there was also a jeint concurrence in the
knowledge of their wrongful act. It is immaterial whether or not the
city has a right of action over against Clark. So far as respects the
plaintiff, it is clear that each jointly concurred in the construction of
the dangerous and defective step which caused the plaintiff’s injury.
None of the cases cited and relied on by counsel for the defendant
Clark exhibit a state of facts analogous to that presented in this case,
and therefore they are not controlling or influential here. 'The mo-
tion to remand is sustained, at the cost of the defendant Clark,

HONEY v. CHICAGO, B. & Q. R. CO.
CHICAGO, B. & Q. R. CO. v. HONEY.
(Circult Court of Appeals, Eighth Circuit. September 20, 1897.)
Nos. 831 and 959,

1. Brrr, or EXCEPTIONS—AMENDMENT.

The allowance of amendments to the bill of exceptions long after the
close of the trial term, and after the end of the time for settling the bill
as fixed by order of court and stipulation of parties, and after a writ of
error has been allowed, and the cause removed to the appellate court, is -
unauthorized, and the amendments are void.

2. SAME—APPEALABLE ORDERS.

An order allowing the amendment of the bill of exceptions after the end

of the term, and after the date fixed for settling the same and the removal



