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or who gives the direction, is himself personally lable to the injured party,
although he did not directly participate in the commission of the wrongful act.
Undoubtedly, all persons commanding, procuring, aiding, or assisting in the
commission of a trespass are principals in the transaction, and stand responsi-
ble to answer in damages to the injured party. Both the master who com-
mands the doing and the servant who does the act of trespass may be made re-
sponsible as principals, and may be sued jointly or severally for damages, as
the injured party may elect.”

While what was thus said cannot be regarded as an authoritative
decision upon the point we are now considering, still, as the expres-
sion of the opinion of a very learned judge upon a question naturally
suggested by the argument of that case, it is entitled to very great
respect, and in our opinion it is a correct statement of the law ap-
plicable to this case. Without extending this opinion by a discus-
sion of other points urged in behalf of the plaintiff in error, it will be
sufficient for us to add that we find no error in the record; and there-
fore the judgment sought to be reversed should be, and accordingly is,
affirmed.

TUTTLE v. CLAFLIN et al.
(Circult Court of Appeals, Second Circuit. February 23, 1897)

PATENTS—INFRINGEMENT—DAMAGES—DECISION ON APPEAL—REHEARING.

Decree on appeal in case for infringement of plaiting machine, reversing
decree for nominal damages, and allowing substantial damages, will not be
modified by directing return of the case to the master for further evidence
in regard to the cost of hand-made plaits, on the single affidavit of defend-
ant’s representative, made as the result of a short test by persons employed
by him, that such plaits could be made at a certain low cost; the same
person having represented defendant before the master, when cost was an
important feature of the case, and then been silent on the subject, and
the manufacture of plaits having practically ceased, so that evidence on the
subject of cost would necessarily be based on estimates.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

This was a suit in equity by Theodore A. Tuttle, trustee, ete.,
against John Clafiin, as executor of Horace B. Claflin, and others,
formerly partners, under the name of H, B. Clafiin & Co., for alleged
infringement of a patent for a machine for crimping textile mate-
rials. The patent was sustained, and held to be infringed, by the
court below, and an accounting was ordered. 19 Fed. 599. The
cause was afterwards heard on exceptions to the master’s report,
and a decree entered for complainant for nominal damages. 62
Fed. 453. Both parties appealed to this court, which, on July 29,
1896, filed an opinion, finding that large profits had been made by
H. B. Claflin & Co., and reversing the decree below, with directions
to enter a decree for complainant in the sum of $40,000 and costs.
SBee 22 C. €, A, 138, 76 Fed. 227. Defendants have now applied for
a modification of the decree by directing the return of the cause to
the master for further proofs.

Benj. F. Lee, for plaintiff.
Edmund Wetmore, for defendants,

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.
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SHIPMAN, Circuit Judge. The defendants have moved that the
decision upon this appeal be meodified by directing that the case
should be returned to the master for further evidence in regard to
the cost of hand-made plaits, upon the ground that it has been as-
certained by experiments that the cost of linen plaits, made and iron-
ed by hand, of as marketable a quality as those made upon a ma-
chine, would not have exceeded one cent per yard. The counsel for
the defendants states that this class of testimony was not deemed
by him of importance upon the hearing before the master, becaqse
the complainant’s testimony was to the effect that hand-made plaits
could not in any event compete with machine-made plaitings, on ac-
count of the inferiority of hand-made work. We think that the
counsel construed the testimony too literally. The witnesses were
introduced for the purpose of proving the cost of hand-made linen
and woolen plaitings, and their testimony related to the salable or
merchantable character of the goods as they ordinarily could be pre-
sented by hand, and that linen and percale goods could not commer-
cially compete with machine-made goods without an excessive eX-
pense, They went further than this, and said that hand-made goods
of linen could not be manufactured at any cost to compete in gual-
ity with the same kind of plaitings made by machinery; while one
of these witnesses also said that he could not make narrow plaits in
woolen goods so as to give satisfaction. This latter class of testi-
mony was not true, as was shown by the defendants’ witness Mrs.
Smith; and, indeed, it must have been well known that silk and
woolen goods were, as a rule, hand plaited, in preference to running
them through a machine.

The defendants were represented, upon the hearing before the
master, by Mr. Asahel K. Smith, the superintendent of their manu-
facturing department, who asked his wife, under whose supervision
the defendants’ plaiting was made from the latter part of 1876 to the
first part of 1880, to make experiments upon the subject of the eost
of hand-made goods. Her experience made her an intelligent wit-
ness in regard to plaitings. and she made an experiment, but of so
brief a character as to be of very little moment. The attempt of Mr.
Smith to present information to the master upon the subject of prof-
its stopped with this testimony. Mrs. Smith, however, also testified
that the goods that were plaited upon the machines could be plaited
by hand; that she did not know the actual expense of plaiting fine
goods by hand, because no separate account was made of it; that
silk and dress goods and woolen goods were generally hand plaited
at the complainant’s factory during 1876 and subsequently, because
the work upon fine goods was done better by hand than through a
machine; that the character of the material made the difference be-
tween the results of hand plaiting and of machine plaiting; and that
hand-made plaiting was sufficiently uniform for the ornamental uses
to which the articles were put.

The questions of expense and of the proper standard of compari-
son for the purpose of an estimate of profits went to the master upon
the testimony which the parties thus chose to give. The actual
history of the manufacture fully justified the finding that, in esti-
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mating the.profits gained by the use of the patented machines, the
proper and the only proper standard of comparison was the expense
of making the like articles by hand. In determining the amount of
proﬁ_ts, his estimates were based upon the only figures which the
parties chose to give him. The defendants now say, by Mr. A. K.
Smith, the same person who was silent before the master, that:

“With the apparatus that we had in our employ during the time covered by
the accounting, it would have been entirely possible to have made by hand
all of the plaitings which we made by machine, and to supply our trade with-
out any delay. At the rate of wages we then paid, and carefully following the
yvork step by step, I am able to say positively that the cost of the hand plait-
ing, and ironing each plait out so as to produce the result shown by the speci-
mens above referred to, would not have exceeded one cent a yard. A more
accurate estimate would show about three-quarters of a cent, but it is certain
that it would not have exceeded one cent a yard; and at that cost we could
have furnished plaitings upon all the goods which we made and sold during
the said period.”

We do not doubt that the exhibits were made in the presence of
Mr. Wetmore, in the time that he states, and as they are now pre-
sented; but the question is that of the cost of manufacture upon a
commercial scale. The new information which Mr. Smith has ob-
tained is not in harmony with his silence when he was also the rep-
resentative of his employers, and when cost was an important fea-
ture of the case. His single affidavit, made ay the result of a short
test by the work people whom he employed, that linen plaitings can
be made at one cent per yard, is not adequate to satisfy a court that
Jjustice towards a losing party requires a rehearing.

Turning to the question whether, under any state of facts, it would
be the more proper course to send back the case to the master, in the
hope that another investigation might turn estimates into mathe-
matical accuracy, it is to be recollected that this case is, by reason
of its history, both remarkable and unique. The interlocutory de-
cree was dated in March, 1884, and the master’s report was dated
August 24, 1893, and related to an industry which, as an active in-
dustry, died in 1879 or 1880. As the case presented itself before the
master, large profits had been undeniably made. This court thought
that too little account had been taken of two subjects which would
reduce the sums found by the master, but that, if the case should be
sent back, the result would be another prolonged hearing, necessarily
based upon egtimates by the experts on both sides; for the time
when facts could be ascertained which were based upon the experi-
ence of actual manufacturers had been suffered to pass by. No
new rule of law was announced in regard to the burden of proof, or
in regard to the necessity that the complainant should, in the cases
which ordinarily come before the master, satisfy him by affirmative
evidence of the amount of profits. The court was of opinion that
justice to the defendants required a reduction of the amount which
had been apparently made out by the testimony, and that for the
purpose of bringing to a close a litigation which, by its delays, had
become discreditable, it was desirable that the court should take
the responsibility of making a decision, modifying the amount found
by the master to such an extent that the defendants should have no
cause of complaint. The motion iy denied.
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WELSBACH LIGHT CO. v. BENEDICT & BURNHAM MANUF'G CO.
(Clreuit Court, D. Connecticut. October 9, 1897.)

1. PATERTS—PRELIMINARY INJUNCTION-—ACQUIESCENGE. .
General acquiescence In the validity of a patent is not of so much weight
on the question of a preliminary injunction, when the patent is of a sub-
ordinate character, so that there has been little temptation to infringe
until after it is supposed that the principal patent is no longer in force.

2. SaME—DoUBTFUL PATENTS—CLEAR INFRINGEMENT. .
The rule that, when infringement is clear, and the Injury to compiainant
by refusing the injunction will be greater than the injury to defendant by
granting it, some doubts as to the validity of the patent should be resolved
in its favor, is not of great force when the alleged invention is of a sub-
ordinate or comparatively unimportant character, and the court has very
serious doubts on the question of invention.

8. BAME—INCANDESCENT GaAS LLAMPS.

The Welsbach patent, No. 409,530, for an improved incandescent gas lamp,
designed to be used with the Welsbach incandescent hood, held invalid, on
motion for preliminary injunction, as to claim 3, which is for a combination
with a Bunsen burner of a shield suspended around the air inlets thereof,
and as to claim 5, which is for a gas burner and a chimney support or gal-
lery with a vertically adjustable rod supported by the gallery, and an in-
candescent hood suspended from the rod.

This was a suit in equity by the Welsbach Light Company against
the Benedict & Burnham Manufacturing Company for alleged infringe-
ment of the Welsbach patent for an improved incandescent gas lamp.
The cause was heard on a motion for a preliminary injunction.

John K. Beach and John R. Bennett, for complainant,
A. M. Wooster and M. B, Philipp, for defendant.

SHIPMAN, Circuit Judge. This is a motion for a preliminary
injunction against the further infringement by the defendant of
claims 3, 5, and 6 of letters patent No. 409,530, dated August 20, 1889,
issued to Carl Auer Von Welsbach, assignor to the complainant, foc
an improved incandescent gas lamp. In 1885, the patentee had pat-
ented in England the well-known Welsbach hood or mantle, which
was also subsequently patented in this country, and which was styled
in his English patent “an illuminant appliance in the form of a cap or
hood, to be rendered incandescent by gas and other burners, so as to
enhance their illuminating powers.” This invention underwent a most
thorough investigation in the English courts, the patent was sustained,
and the invention was declared by Mr. Justice Wills to have accom-
plished “what has long been a desideratum, what has been attempted
before, but always with an utter want of success, and it was for the
first time brought within the range of practical manufacture the pro-
duction of a brilliant light by incandescence within an ordinary gas
flame.” The lamp which is the subject of the patent in suit was
designed to hold and to heat this hood, and is, in its details, exceed-
ingly well adapted to bring the Welsbach illuminant into successful
use in houses, and also in places of business; but the patent was not
limited to the use of any particular hood or mantle. Its claims to
patentability are therefore liable to be disputed by pre-existing lamps
which were made for the purpose of raising to incandescence some



