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The relief prayed for in the bill is granted, and a perpetual injune-
tion shall issue against the defendant Webb McNall, as state superin-
tendent of insurance of the state of Kansas, restraining him from in
any manner interfering with the company or its agents in the transac-
tion of insurance business in the state of Kansas, and commanding him
to issue a license to said company as required by the laws of the state
of Kansas, and restraining all others that may act, or be called upon
to act by him, from interfering with said company in the transaction
of business in the state as above stated. But the respondent the at-
torney general of the state of Kansas is not included within this in-
junction, to the extent of prohibiting him frem bringing any suit of
quo warranto against said company in any of the courts of this state to
test its right to transact business in the state; but he is restrained
from acting as contemplated by the statute of the state of Kansas,
upon the request of the insuranc. -ommissioner, in bringing suits other
than quo warranto against the company or its agents for transacting
its business in the state.

I may add, in conclusion, that the company having, in the ]udgment
of the court, complied Wlth all the requirements of the law of the state
(having demonstrated to the entire satisfaction of the insurance com-
missioner that it is solvent, and tendered him the amount of fees re-
quired to be paid before a license could be obtained), it has done all that
it could do, or the law required of it to do; and the arbitrary refusal
of the superintendent of insurance to grant it a license does not, in my
judgment, prevent its transacting business in the state, and conse
quently it should not be interfered with or prevented from transacting
such business; for, if the superintendent of insurance is without dis-
cretion to refuse a license to the company upon its compliance with
the requirements of the laws of the state, it follows that, if it has so
complied with the laws in all respects, such compliance has the full
force and effect of a license to transact business, for it has done all it
was required to do, and all that it could do.

—-—

HEED v. COMMISSIONERS OF COWLEY COUNTY, KAN.
(Circuit Court, D. Kansas, Second Division. September 13, 1897.)

1. MunrtcrraL CORPORATIONS—BOND [ssUES—RECITALS—INNOCENT PURCHASERS.
“Where a municipal body has lawful authority to issue bonds, dependent
only upon the adoption of certain preliminary proceedings, and the adop-
tion of those preliminary proceedings is certified on the face of the bonds
by the body to which the law intrusts the power, and upon which it imposes
the duty,’ to ascertain, determine, and certify this fact before or at the
time of issuing the bonds, such a certificate will estop the municipality,
as against a bona fide purchaser of the bonds, from proving its falsity to
defeat them.” Commissioners v. Aspinwall, 21 How. 539.

2. BAME.

This principle covers a case of county bonds issued for 30 years straight,
and certified to have been issued “in pursuance of, and in accordance with,
the vote of a majority of the qualified electors of the county,” though an
examination of the county records would have shown that the vote of the
people only authorized, in fact, an issue of bonds due in 30 years, but sub-
ject to payment in 10 years.
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8. SAME—ESTOPPEL.

If there is authority to issue the bonds of a county, and the bonds re-
cite that authority, and that the conditions required by the act under which
they are issued have been complied with, and this recital is made, and
the bonds issued, by persons who were not officers, and not authorized to
so certify or issue them, but there was authority for the proper officers to
issue the bonds, then payment of part of the bonds and the interest, on
all for a long time will be a full ratification of the acts of the officers who
issued the bonds, and estops the county from questioning the acts of the
officers who issued them, after the bonds have passed into the hands of
innocent purchasers.

This was an action at law by George Heed against the county com-
missioners of Cowley county, Xan., to recover on interest coupons cut
from county bonds. The case was heard on a demurrer by defend-
ants to plaintiff’s reply to the answer.

Gleed, Ware & Gleed, for plaintiff.
Pollock & Lafferty, for defendants.

WILLIAMS, Distriet Judge. This is an action to recover on 118
coupons clipped from 59 bonds of the defendant county. The declara-
tion alleges that plaintiff, although not the owner of the bonds, is
the owner for value and bona fide holder of these coupons, 59 of which
matured January 1, 1894, and the other 59 on July 1, 1894. The
bonds were issued on January 1, 1880, and, the declaration alleges,
were issued under an act of the legislature of the state of Kansas, as
shown by the recital of the bonds. A copy of the bonds is set out,
with the declaration. The bonds contain the following recitals, after
the acknowledgment of the indebtedness and the promise to pay 30
years after the date thereof:

“This bond is one of a series of one hundred and thirty-six bonds of a like
tenor, effect, and amount, executed and issued by the county commissioners
of said Cowley county, by virtue and in pursuance, of an act of the legislature
of the state of Kansas entitled, ‘An act to enable counties, townships, and
cities to aid in the construction of railroads, and to repeal section 8 of chapter
39 of the Laws of 1874, approved February 25, 1876, and the acts of the legis-
lature of said state amendatory thereof, and supplemental thereto, and in pur-
suance of, and in accordance with, the vote of a majority of the qualified elect-
ors of said Cowley county at a special election regularly called and held therein
on the 29th day of April, 1879, and are issued in payment of a subscription by
said county to the capital stock of the Southern Kansas & Western Railroad
Company to the amount of sixty-eight thousand dollars.”

The bonds were signed by the chairman of the board of county com-
missioners, and attested by the county clerk and county seal, and
were registered in the office of the auditor of state, on March 30,
1880.

The answer denies that plaintiff is a bona fide owner or holder of
ithe coupons, and, second, asserts a want of power in the county
officers to issue the bonds and coupons. The latter ground is stated
as follows:

“First. Because the chairman of the board of county commissioners and the
county clerk of defendant county were wholly without power to issue the bind-

ing obligations of the county, uniess theretofore expressly authorized by a vote
of & majority of the qualified electors of the county, voting at an election held
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for such purpose, to order the same issued, and that at no time was there ever
an election held or authority conferred by the voters to issue said bonds. Sec-
ond. That the persons pretending to issue said bonds were not officers or agents
of the county at the time.”

To this answer plaintiff filed a reply, setting up:

“The defendant county has adopted, ratified, and confirmed all the said acts
complained of by the defendant, and have recognized the official character of
the persons who acted as officers, by paying off 77 of the said bonds and also by
paying off the coupons for 13 years upon the balance of the said outstanding
bonds, being those mentioned in plaintiff’s petition, and by reason of which
recognition, and upon the faith thereof, plaintiff bought the coupons sued on
in open market, in good faith and for value.”

To' this plea in the reply defendant demurred, and both parties
want all questions, as they appear of record in this cause, disposed
of on this demurrer. From the exhibits filed with the answer, it ap-
pears that the proposition to issue the bonds, as submitted to the elec-
tors, provided for bonds payable in 30 years, but with the right of the
county to redeem and pay them off at any time after 10 years. The
demurrer was submitted on printed briefs by E. F. Ware, for the
plaintiff, and J. C. Pollock, for the defendant; WILLIAMS, District
Judge. : ‘

The real question involved in this action on the demurrer to the
reply only iz whether, by reason of the payment by the county of 77
of the 136 bonds, and the payment of the interest coupons on all
the bonds for 13 years, the county is estopped from showing now, in
an action on the coupons by one who purchased them in good faith
on the strength of these facts, that the persons who issued these
bonds as officers of the county were really not the officers, and had
no right to act for or bind the county. The demurrer admits the
truth of every allegation in the reply. But, as a demurrer reaches
back to the former pleadings, and counsel have ably presented every
issue of law involved in the cause, it is proper that the entire case, so
far as it appears from the pleadings and exhibits, shall be deter-
mined now; reserving, of course, the questions of fact put in issue
by the answer, as to whether plaintiff is a bona fide holder-and
owner of the coupons, to a trial before a jury, if desired by the par-
ties, in the event the demurrer is overruled. That there was légis-
lative authority for counties in Kansas at that time to issue its ne-
gotiable bonds in payment of stock subscriptions to railroads is ad-
mitted by defendant. That being so, it is too late at this day to go
behind the recitals in the bonds, if made by the officers who, by the
laws of the state, were authorized to pass upon those facts. Ever
since the decision of the United States supreme court in Commission-
ers v. Aspinwall, 21 How. 539, it has been the setiled rule of law in
the courts of the United States that:

“Where the municipal body has lawful authority to issue bonds, dependent
only upon the adoption of certain preliminary proceedings, and the adoption of
those preliminary proceedings is certified on the face of the bonds by the body
to which the law intrusts the power and upon which it imposes the duty, to
ascertain, determine, and certify this fact before or at the time of issuing the

bonds, such a certificate will estop the muniecipality, as against a bona fide pur-
chaser of the ‘bonds, from proving its falsity to defeat them.”
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Counsel for plaintiff cite a large number of cases in their brief in
which this rule has since then been followed, but it is unnecessary
to refer to them in this opinion, as that rule has never been gques-
tioned by any decision of the supreme court of the United States, or
of the circuit court of appeals for this circuit, and those are the
courts whose decisions are conclusive and binding upon this court.
The latest reported case of the supreme court recognizing this rule
is Graves v. Saline Co., 161 U. 8. 359, 16 Sup. Ct. 526.

But learned counsel for defendant seek to distinguish this case
from those above referred to by reason of the fact that the bonds in
controversy were issued for 30 years straight, while the vote of the
people only authorized a bond known as the “*°/s0.”—i, e. bonds due
in 30 years, but subject to payment after 10 years. While it is true
that an examination of the county records would have shown to plain-
tiff that such was the vote, the recitals in the bonds that they were
issued “in pursuance of, and in accordance with, the vote of a ma-
jority of the qualified electors of the county,” relieves a purchaser of
the necessity to examine the county records for the purpose of ascer-
taining whether those recitals were in fact true. Evansville v. Den-
nett, 161 U. 8. 434, 16 Sup. Ct. 613.

Counsel for defendant refers to a large number of cases in his brief
to show that this rule does not apply to this case; but, unfortunately,
none of these cases are at all like the case at bar. In Brenham v.
Bank, 144 U. 8. 173, 12 Sup. Ct. 559, the only recitals in the bonds are
that they were issued under a city ordinance, and an examination of
the ordinance showed that the bonds were not in compliance there-
with. In Barnum v, Okolona, 148 U. 8. 393, 13 Sup. Ct. 638, the
statute under which the bonds were issued absolutely prohibited the
issue of a bond to run for over 10 years. Norton v. Dyersburg, 127
U. 8. 160, 8 Sup. Ct. 1111, was exactly like Barnum v. Okolona. Lewis
v. Commissioners, 12 Kan. 186, is in point, and, if the law as there
stated were not in direct conflict with the principles established by
the supreme court of the United States, it would be decisive of this
case in favor of the defendant. But, with due deference to the
learned judge who delivered the opinion in that case, the United
States supreme court has never recognized that doctrine, but, on the
contrary, has absolutely refused to follow it. In Block v. Commis-
sioners, 99 U, 8. 686, in which case the same bonds as those deter-
mined in the Lewis Case were in issue, the court says:

“We have not overlooked the opinion delivered by the supreme court of the
state in Lewis v. Commissioners, 12 Kan, 186. The judgment in the case was
not given until after the bonds were issued, and after the rights of the holders
thereof had become fixed. We are therefore at liberty to follow our own con-
victions of the law. To those expressed by the state court, we cannot assent.
They are not in harmony with many rulings of this court, made and repeated

through a long series of years, and they are not such as, in our opinion, would
administer substantial justice if applied to this case.”

The same rule prevails in the United States circuit court of ap-
peals for this circuit. National Life Ins. Co. of Montpelier v. Board
of Education of City of Huron, 27 U. S. App. 244, 10 C. C. A. 637,
-and 62 Fed. T78. '
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The only question left for determination is:
© “Will the payment by a county of some of the bonds, and payment of interest
for 13 years on all the bonds, estop the county from showing that the officers
who issued the bonds were not in fact officers of the county, and not author-
ized to issue the bonds involved In this proceeding?”’

The rule of law relating to this question may be briefly stated
to be settled by the decision of the courts of the United States as
follows:

“Where there is no authority to issue the bonds, or if the act authorizing it
i1s unconstitutional or absolutely vold, payment of interest will not estop the
county; but, if there is authority to issue the bonds, and the bonds recite that
authority, and that the conditions required by the act under which they are
issued have been complied with, and this recital is made by the officers au-
thorized by law to determine those questions, or where the bonds were issued
by officers who were not such at the time, but there was authority for the
proper officers to issue the bonds, payment of part of the bonds and the interest
on all for a long time will be a full ratification of the acts of the officers who
issued the bonds, and estops the county from questioning the acts of the officers
who iss?,ed them, after the bonds have passed into the hands of innocent pur-
chasers.

Supervisors v. Schenck, 5 Wall. 772; Clay Co. v. Society for Sav-
ings, 104 U. 8, 579; Moulton v. City of Evansville, 25 Fed. 382; Com-
missioners v. Beal, 113 U. 8. 227, 5 Sup. Ct. 433; Citizens Saving &
Loan Asg’'n v. Perry Co., 156 U. 8. 692, 15 Sup. Ct. 547.

It therefore necessarily follows that the demurrer to the second
paragraph of the reply must be overruled. As to whether this allega-
tion in the reply is true, or whether plaintiff is a bona fide owner of
the coupons; were questions of fact to be submitted to a jury, or the
court, if a stipulation to waive a jury is filed.

PITTSBURGH & W. RY. CO. v. THOMPSON.
{Circuit Court of Appeals, Sixth Circuit. October 5, 1897.)

No. 429.
1, TRIAL—DIRECTING VERDICT.

Unless there is a lack of evidence on some vital question, sufficient to
reasonably support a verdict for plaintiff, it is not error to refuse to direct
a verdict for defendant.

®. MASTER AND SERVANT— DEFECTIVE APPLIANCES — RAILROAD CARS — QUES
TIONS FOR JURY. ‘ ‘

A brakeman who was directed to ride two loose cars on a downgrade into
position for coupling with a standing car, was obliged to stand on a shelf,
at the end of the moving cars to be coupled, which was three feet below the
ratchet wheel of the brake. While turning the brake, he was caught be-
tween the ratchet wheel and the standing cars, and injured. "There was
evidence tending to show that the latter car was defective;, so as to permit
the two to come together, leaving only 1134 inches between them. A wit-
ness testified that 10 to 12 inches was the usual space between freight cars,
and was enough to enable brakemen to handle them with safety. Held,
that this evidence would not have justified an instruction that the brakeman
assumed all the risks of handling cars having that much space, as this would
have ignored the peculiar location and character of the brake wheel.

8, CoMPETENCY, OF WITNESS—MENTAL UNSOUNDNESS.
Rev. St. Ohlo, § 5240, excepting persons of “unsound mind” from those
who are competent as witnesses, is merely declaratory of the common law,
which requires that the unsoundness must be such that the witness is in-



