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was the result of the carrier's negligence. ClarK v. Barnwell, 12
How. 272; The Invincible, 1 Low. 225, Fed. Cas. No. 7,055. It is
sufficient to say, in conclusion, that the evidence fails to show that
the breakage was caused by the negligence of the carrier, or any of ita
agents or servants. Let a decree be entered dismissing the libel, the
claimants to recover their costs.

BOUTIN et a1. v. RUDD.
(Circuit Court of Appeals, Seventh Circuit. October 14, 1897.)

No. 398.
1. ADMIRALTY JURISDICTION-ExECUTORY MARITIME CONTRACTS.

The fact that a contract of a maritime character has never been executed,
but remains executory, does not affect the admiralty jurisdiction to award
damages for the breach thereof. Insurance Co. v. Dunham, 11 Wall. 1,
applied.

2. SAME-SUITS IN REM AND IN PERSONAM.
The existence of admiralty jurisdiction In a suit in personam is not

dependent upon the existence of a right to proceed in rem; for jurisdiction
depends, not upon the existence of a maritime lien, but on the subject-mat-
ter of the contract.

8. DAMAGES FOR BREACH OIl' CONTRACT.
If a contract is made under special circumstances, communicated to bofu

parties, the damages recoverable for a breach are not only those arising
naturally, according to the usual course of things, but also those which
would ordinarily follow from a breach under the special circumstances so
known and communicated.

4. SAME-TOWAGE CONTRACT.
A tug owner, who failed for several days to fulfill his contract to go

and tow In a small schooner which had broken from her moorings in a gale,
and had been found, and placed, in a leaky condition, in an unsafe place,
held liable for the loss of the schooner, which was driven upon the rocks by
a subsequent storm, It appearing that the fact of her danger and her leaky
condition was communicated to him at the time of the contract.

:Appeal from the District Court of the United States for the West-
ern District of Wisconl!lin.
The appellee, Charles P. Rudd, the owner of the schooner Annie R., filed his
lIbel in personam in the district court against the appellants, Who were the
owners of the steam tug N. Boutin, asking the court to pronounce for the dam-
ages sustained by the loss of the schooner through breach of an executory
contract made by the appellants. The case disclosed was this: On the 25th
day of September, 1894, 1Jhe schooner Annie R. broke from her anchorage at
Bass Island, in Lake Superior, during a gale from the south, and drifted to Oak
Island. The fact became known to the agent of the libelant at Bass Island
early in the morning of that day, who proceeded by boat to Bayfield on the
mainland, and, as he claims, communicated to the respondents below, appel-
lants 'here, the facts stated with respect to the schooner, and employed them
to go with their tug to the rescue of the vessel, to which Boutin responded, as
the agent states, that he would go with his tug, and tow the vessel to Bayfield.
but that he was then fixing the tug, and It was blowing heavily, but that, If It
calmed that night or the next day, he would go to the rescue of the schooner,
and tow her to Bayfield, and that the agent might depend upon him to tow the
vessel, and moor her at Pike's dock, Bayfield; and It was promised that the
owners of the tug should receive compensation for the service to be rendered.
The vessel was seen about 7 o'clock in the morning of that day by one Conlin,
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who was logging at Oak Island, drlttlng up the channel from BlI.'Is Island.
and afterwards to strike on the rocks at Point Detour. He thereupon,
with the lUlSlstance of two or three men, heaved the vessel ote from the
shore, made sall, attempting to return her to Bass Island, but, being una-
ble, on account of the quantity of water in the vessel, to sail her against the
head wind, proceeded with a fair wind to Presque Isle, and moored her
there at a stone quarry dock, 150 feet in length, fastening the vessel With
a rope, chain, and two pieces of cable. The vessel at that time was leak-
ing, and had about a foot and a half of water in her hold. The location of
the vessel was communicated to the agent of the libelant on the following day,
and he thereupon Bent a messenger from BlI.'Is Island to Bayfield, who, on the
afternoon of that day, notified Boutin that the vessel was at Presque Isle
dock. The latter asked if there was much water in her, and the messenger
repUed that she had considerable water in her. He states that to his request
that the tug should go for the boat BClutln replied that, as soon as his lion,
the captain, returned, they would go for the boat, and tow her to one of the
sUps In Bayfield. It was further proven that Boutin, Jr., returned on 'Ihurs-
day, the 27th. The respondents belClw claim that the tug was out of commis-
sion, and tlJ.at their agreement was that the tug would go for the boat if they
could get an engineer, and that they were unable to obtain one. There were
other tugs employed in Uke service at Bayfield. The vessei was seen on Satur-
day afternoon, the Q9th of September, at the dock at Presque Isle. This dock
was In an exposed situation, and was a dangerous place for vessels during a
storm. Calm weather prevailed until Saturday night or Sunday, September
30th, when a heavy gale sprung up. On Monday, the 1st of October, it was dis-
covered that the schooner had broken from her moorings, and had gone ashore
upon the rocks, and was a total wreck. The court below pronounced for the
llbelant, and its decree ls broUght 'here for review.
C. E. Kremer and W. M. Tompkins, for appellants.
F. E. Searle and H. R. Spencer, for appellee.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge, after stating the facts, delivered the'
opinion of the court.
n is objected to this decree that the contract in question, being

executory, and having never been performed, does not come within the
admiralty jurisdiction. After 55 years of contention touching the
correctness of the doctrine declared by'Mr. Justice Story in the cele-
brated case of De Lovio v. Boit, 2 Gall. 398, Fed. Cas. No. 3,776, in
which that distinguished jurist repudiated the limitation upon the ad-
miralty jurisdiction declared by the courts of England that it related
only to "things done upon the sea," and asserted that its jurisdiction
extended to "things pertaining to the sea," the supreme court, in In-
surance 00. v. Dunham, 11 Wan. 1,26, ruled that the true criterion of
admiralty jurisdiction with respect to contracts "is the nature and sub-
ject-matter of the contract, as whether it was a maritime contract
having reference to maritime service or maritime transactions," and
that the maritime nature of the contract is not dependent upon lo-
cality, but upon subject-matter. If the contract contemplate mari-
time service, and have reference to maritime transactions, it is within
the jurisdiction of the admirality. This doctrine is no longer subject
to contention. Since that decision, and within the principle declared,
it has been held, and, we think, without dissent, that executory con-
tracts of a maritime character are within the jurisdiction of the ad
miralty, and that damages for breach of such a contract may be award-
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ed by the courts of admiralty. The James Mdfahon, 10 Ben. 103,
Fed. Cas. No. 7,197; The Williams, Brown, Adm. 208, Fed. Cas. No.
17,710; v. Culliford, 10 388; The Monte A., 12 Fed. 331;
'fhe J. F. Warner, 22 Fed. 345; The Alberto, 24 Fed. 381; The Cala-
bria, Id.607; The Gilbert Knapp, 37 Fed. 215; The Electron, 48 Fed.
689; Haller v. Fox, 51 Fed. 298. In some of the reported cases prior
to the decision of the supreme court referred to, there were shadowy
and overnice distinctions with regard to the maritime nature of con-
tracts, and with respect to proceedings in a court of admiralty for their
,enforcement; some of them asserting that there could be no proceed.
ing in personam unless a proceeding in rem could also be sustained.
This distinction cannot be upheld upon principle, nor, since the de-
cision in Insurance Co. v. Dunham, upon authority. The jurisdiction
of the admiralty is not dependent npon the existence of a maritime
lien. It is rested upon the subject-maHer of the contract. A pro-
ceeding in personam is not ancillary to a proceeding in rem. The one
is to enforce a right growing out of a maritime transaction; the
other, to assert a right against the vessel as a jus in re,-a proprietary
right, claim, or privilege in the thing itself. But, as Mr. Benedict ob-
serves, this distinction between proceedings in rem and in personam
has no proper relation to the question of jurisdiction (Ben. Adm. §
204); and, as Mr. Henry states the proposition, the maritime lien is
said to arise from the jurisdiction of the court, not the jurisdiction
from the lien (Henry, Adm. § 15). We have no occasion here to de-
termine whether, for breach of an executory contract, a maritime lien
is allowed upon the contracting vessel, and express no opinion upon
that subject. The contract here alleged was to render towage service
to a vessel in distress, and, beyond question, was maritime in its char-
acter. The admiralty, therefore, has jurisdiction, at least in per-
sonam, to pronounce for a breach of it.
With respect to the facts of the case, we cannot differ from the con-

to which the court below arrived. It is undoubted that the
appellants agreed to go to the assistance of the vessel in distress. We
cannot credit the statement that the engagement so to do was depend-
ent upon the appellants' securing the services of an engineer. It is not
credible that the agent of the libelant would have rested upon any
such contingency when he could have procured other tugs for the serv-
ice; and it is clear that his subsequent inaction was because, as he
thought, he could rest securely at his home at Bass Island in the belief
that the appellants had performed their contract, and secured the ·ves-
sel in the harbor at Bayfield. A review of the evidence, to state which
would serve no good purpose, satisfies us that the claim with respect
to' the engineer is a mere subterfuge to avoid responsibility for a
broken contract.
The last objection raised to the decree has respect to the measure of

damages for the breach of the contract. It is claimed that the dam-
ages are remote, and that the breach of the contract was not the proxi-
mate cause of the loss of the vessel. The rule with respect to damages
arising from breach of contract is thus stated and settled: The dam-
ages which one ought to recover in respect to a breach of contract
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should be suoh as may fairly and reasonably be considered either aris-
ing naturally-that is, according to the usual course of things-from
such breach of contract itself, or such as may reasonably be supposed
to have been in the contemplation of both parties at the time they
made the contract as the probable result of the breach of it; and, if the
special circumstances under which the contract was made were com-
municated and known to both parties, the damages resulting from the
breach of such a contract which they would reasonably contemplate
would be the amount of injury which would ordinarily follow from a
breach of the contract under the special circumstances so known and
communicated,-that is, that both the consequences naturally follow-
ing from the brellch and such consequences as seem natural only in the
light of special circumstances communicated to the defendant at the
time of the contract can be recovered. It would be otherwise, how-
ever, if the special circumstances were unknown to the party breaking
the contract. Hadley v. Baxendale, 9 Exch. 347; Hobbs v. Railway Co.,
L. R. 10 Q. B. 111; Hamlin v. Railway Co., 1 Hurl. & N. 408; Cory v.
Ship-Building Co., L. R. 3 Q. B. 181; Hammond v. Bussey, 20 Q. B.
Div. 79; Griffin v. Colver, 16 N. Y. 489; Baldwiq v. Telegraph Co., 45
N. Y.744; Booth v.Mill 00.,60 N. Y. 487. Here the special circum-
stances. were fully disclosed. The appellants, at the time of entering
into the contract, were inforIL. J that this vessel was adrift or ashore
at Oak Island. The next day they were informed that she had been
moored at the dock at Presque Isle. They knew that the vessel was
leaking, and had water in her hold. They knew that she was in dis-
tress. They knew that she was moored at a dangerous place, and at a
season of the year when gales are usual, and should reasonably have
been anticipated. They had no right to suppose that the vessel had
a crew. She was used to carry wood, and was not in commission,
and had drifted from her moorings in a gale without a crew. She
was rescued, for the time being, from her dangerous position on the
rocks, and moored at Presque Isle, at the only available, but yet an
unsafe, place. The circumstances demanded immediate and diligent
action, not laggard performance nor shuffiing effort to evadp. All
necessary facts were communicated to the appellants, which di:;cIosed
the emergency, and advised them of the need of immediate action.
That the vessel might be lost through delay was apparent, and was,
manifestly, we think, a result to be reasonably contemplated from fail-
ure of performance of the contract, and one which would ordinarily
and naturally flow from such failure to perform. The exposed loca-
tion of the vessel, the time of year, the customary season of storms,
her leaky condition, all demanded promptness in discharge of the duty
assumed. Under such circumstances the owners of the tug must be
held responsible for the loss of the vessel. The W. E. Cheney, 6 Ben.
178, Fed. Gas. No. 17,344; The Elmira, Fed. Cas. No. 4,417; Connolly
v. Ross, 11 Fed. 342; The Snap, 24 Fed. 504; Wilson v. Sibley, 36 Fed.
379; The Sarah and The Tucker, 38 Fed. 252; The A. M. Ball, 43 Fed.
170; The American Eagle, 54 Fed. 1010; The Charles Runyon, 5 C. C.
A. 514, 56 Fed. 312; Phrenb: Towing & Transp. Co'. v. Mayor, etc., 60
Fed. 1019. The decree is affirmed.
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MASON et aI. v. DULLAGHAM et aI.
(CIrcuit Court of Appeals, Seventh Circuit. October 20, 1897.)

No. 396.
FBDERAL JURISDICTION-DIVERSE CITIZENSHIP-DISMISSAL 011' PARTIES.

In an action where jurisdiction depends on diverse citizenship, and where
the interests of certain defendants, whose citizenship is not such as to
confer jurisdiction, are separable from those of the others, plaintiff may be·
fore judgment dismiss the action as to them; and the objection arising out
of their citizenship cannot thereafter be raised by the others as to whom the
necessary diversity exists.

In Error to the Circuit Court of the United States for the Northern
District of Illinois. .
W. W. Gurley and Howard Oarter, for plaintiffs in error.
James C. 'MCShane, for defendants in error.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge. This was an action in trover, brought
by the defendants in error against Horatio P. Mason and Charles P.
Hoge, the plaintiffs in error, and against John King, Stephen P. Meyer,
William F. Dandridge, Dennis A. Shannahan, and Cornelius N. Shan·
nahan, for the conversion of certain personal property. The declara·
tion alleged that the plaintiffs in the suit were citizens of the state of
Illinois, and that the defendants in the suit were citizens of the state
of Kentucky. The writ of summons was served upon Horatio P.
Mason alone, but a plea of not guilty was filed on behalf of all the de-
fendants. Pending the trial of the cause, plaintiffs dismissed the
suit as to defendants Meyer, Dandridge, Dennis A. and Cornelius N.
Shannahan, and thereon a verdict was taken against the defendants

Hoge, and King. Mter verdict the plaintiffs dismissed the
cause as to the defendant John King, and judgment was entered upon
the verdict against the defendants Mason and Hoge, who take this
writ of error.
The only question presented to our consideration relates to the juris-

diction of the court. Upon the trial, on the examination of the de·
fendant King, it appeared that the year before the suit he had removed
from the state of Kentucky, and at the time of the suit was a citizen of
the state of Illinois. This testimony was stricken out by the trial
judge, upon the ground that it was not within the issues, and that, by
his plea and general appearance, King had submitted himself to the
jurisdiction of the court without objection, and could only raise the
question by plea to the jurisdiction. This ruling is said to have been
predicated upon the decision of the supreme court in Hartog v. Mem-
ory, 116 U. S. 588, 6 Sup. Ct. 521. It is contended that certain obiter
remarks in the opinion in that CMe are overruled by the cases of Morris
v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, and Nashua & L. R. Corp. v.
Boston & L. R. Corp., 136 U. S. 374, 10 Sup. Ct. 1004, construing the
fifth section of the act of March 3, 1875 (18 Stat. 472), under which
it is claimed that whenever and bowever jt shall appear to the satis-
faction of the circuit court tbat the suit does not really and substan-
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