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indictment charges the offense to have been committed. If that was
the only thing in the case, that act alone would not support the
indictment by itself. And so with what took place in Jacksonville.
I said, however, that as I understood the government's contention,
its claim was not for those acts as independent acts, but that they
were very strong evidence that he was the father of this expedition,
that he was the manager or principal who was setting on foot the
enterprise, attending to it, manll.ging it, carrying it out. It is for
you to judge of the strength of that testimony. If you believe it in
the shape in which it was presented to you by counsel for the gov-
ernment, it still remains for you to consider what conclusions thatwar-
rants, how far it is sufficient to sustain the claim of the government
that he was the manager of this expedition. It is only as evidence as
upon that question that I consider it has any bearing upon this case.
Mr. Tracy: I desire to except to that part of your honor's charge

even as modified. I submit that does not warrant any such conclu-
lion.
The Court: I leave that to the jury. I express no opinion as to

its weight or force.
The jury then retired, and having talled to agree the1 were sUbsequentl7 41»-

charged.
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No. 1,390.
PJlRJURY-POWER OF CIRCUIT COURT COMMII!lSIONERI TO ADMINISTER OATHS.

A charge of perjury cannot be predicated upon an oath administered by a
commissioner of the circuit court, in taking ball in a criminal case, in a state
where the state laws do not authorize justIces of the peace to administer
oaths tor similar purposes.

Greeley Whitford, U. S. Dist. Atty.
John D. Fleming and John T. De Weese, for defendant.

RINER, District Judge (orally). This indictment charges the de-
fendant with the crime of perjury, under section 5392. A motion to
quash has been filed to the indictment, and the case is now before the
court on the motion. The question presented for determination is
whether, under the laws of the United States, the indictment on its
face states an offense against the laws of the United States. It ie
urged in favor of the motion that the United States circuit court com-
missioner before whom the alleged false oath was taken had no power
to administer the oath, either under the laws of the United States or
the laws of the state of Colorado. On the other hand, it is urged on
behalf of the government that, even if the power is not expressly con-
ferred by statute, it is incident to the exercise of the power to take bail,
which is expressly conferred by the statute. Section 1014, Rev. St. The
decision of this question involves the investigation of the powers of
United States circuit conrt commissioners under the laws of the Unit·
ed States. It may be of interest to examine briefly the legislation
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relating to the appointment and the powers of these COml'[)JSSloners.
In volume 1 of the Statutes at Large, page 334, I find the first legisla.
tion upon this question to be in this form:
"That ball for the appearance In any court of the United States In any crIm-

Inal cause In whIch ball Is by law allowed, may be taken by any judge of the
UnJted States, any chancellor, judge of a supreme or superior court, or chief
or first judge of a court of common pleas of any state, or mayor of a cIty In
eIther of them, and by any person havIng authority from a circuit court, or the
distrIct courts of Maine and Kentucky to take bail; which authority revocable
at the discretion of such court, any clrcult court or either of the district courts
of 1\Iaine or Kentucky, may give to one or more discreet persons learned in the
law in any district in which said court Is holden, where, from the extent of the
dIstrict, and remoteness of its parts from the usual residence of any of the before
named officers, such provIsion shall. In the opinJon of the court, be necessary."

This is, in substance, the power contained in section 1014 of the
Revised Statutes, the Revised Statutes extending it to other persons
than the persons herein named, viz. to circuit court commissioners
and justices of the peace, etc. This statute was amended in volume
2 of the United States Statutes at Large, page 679, by an act of con·
gress passed February 20, 1812. The first section is as follows:
"It shall be lawful for the cIrcuit court of the United States, to be holden In any

district in which the present provision, by law, for taking bail and affidavits in
civil causes (in cases where such affidavits are, by law, admissible) Is inadequate,
or on account of the extent of such dLstrlct, Inconvenient, to appoint such aOlI so
many discreet persons, In different parts of the district as such court shall deem
necessary, to take acknowledgments of bail and affidavits; which acknowledg-
ments of ball and affidavits shall have the like force and el'l'ect as if taken before
any jUdge of said court."

This confines the taking of bail and making affidavits to civil causes,
as did the first statute. The statute was again amended (3 Stat. 350)
by an act entitled "An act in addition to an act, entitled 'An act for
the more convenient taking of affidavits and bail in civil causes, de·
pending in the courts of the United States.'" The language of the
flmendatory act is as follows: .
"The commissioners who now are, or hereafter may be, appointed by virtue of

Ute act, entitled 'An act for the more convenient taking of affidavits and bail in
'eivll causes, depending in the courts of the United States,' are hereby authorized
to take affidavits and bail in civil causes, to be used In the several district courts
of the United States, and shall and may exercise all the powers that a justice
or judge of any of the courts of the United States may exercise by virtue of the
80th section of the act, entitled 'An act to establish the jUdicial courts of the
UnJted States.'" .

This was the legislation down to the time of the Revised Statutes.
The repeal provisions of the Revised Statutes (section 5596) provide:
"All acts of congress passed prior to said 1st day of December, 1873, any por-
tion of which Is embraced In any section of saId revision [referring to the revision
which Is mentioned In the preceding sectionl are hereby repealed and the section
applicable thereto shall be In force In lieu thereof; all parts of such acts not
contained In such revision having been repealed or superseded by SUbsequent acts,
or not being general and permanent In their nature; provIded, that the Incorpora-
tion into said revision of any general and permanent provision, taken from an act
making appropriations, or from an act containing other provisions of a private,
local, or temporary character, shall not repeal, or in any way al'l'ect any appro-
priation, or any provision of a private, local or temporary Character, contained
J.u any of sald actio but the same shall remain in force; and all acts of congress
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passed pr'lor to the said last named day, no part of which are embraced in said
reVision, shall not be affected or changed by its enactment."

-That is, by the enactment of the revision which was adopted by con-
gress. ,
We find, upon examination, that these statutes relating to commis-

sioners come withill the first portion of the repealing section referrid
to, viz.:
"That the acts passed prior to the 1st of December, 1893, any portion of which

Is embraced in rhe section of the Revised Statutes, are hereby repealed."

Section 627, Rev. St., provides:
"Each circuit court may appoint in different parts of the distr'let for which It

is held, so many discreet persons as it may deem necessary who shall be called
commissioners of the circuit court and shall exercise the powers which are or
may be expressly conferred by law upon commissioners of the circuit court."

This section, I find, has been construed in the case of Chittenden
v. Darden, Fed. Cas. No. 2,688, in the circuit court for the Northern
district of Georgia, Judge Woods writing the opinion. In this case
there was an attempt to urge upon the court that a circuit court com-
missioner had the power to issue attachments, because under the laws
of the state of Georgia that power was conferred upon justices of the
peace; and upon that question the learned judge said:
"It is insisted that, as section 915 of the Revised Statutes provides that in com-
roan-law cases the plaintiff shall be entitled to similar remedies, by attachment
or other process. against the property of the defendant, which are now provided
by the laws of the state where this court is held, and as under the law of Georgia
a justice of the peace may issue an attachment against the property of the de-
fendant, It follows by analogy that the same power is possessed by commissioners
of the circuit courts. I think this is stretching too far the interpretatIon of sec-
tion 913, Rev. 81. Commissioners can only exercise powers expressly conferred.
Section 627 of the Revised Statutes provides for the appointment of commission-
ers, and declares they shall exercise 1he powers which are expressly conferred by
law upon commissioners of circuit courts."

The power of commissioners to take and administer oaths in certain
cases is provided for in section 1778 of the Revised Statutes as follows:
"In all cases in Which, under the Iaws of the United States, oaths or aclmowl-

edgments may now be taken or made before any justice of the peace of any
state or territory, or in the District of COlunlbia. they may hereafter be also
taken or made by or before any notary public dUly appointed in any state, dis-
trict or territory, or any of the commissioners of the circuit courts, and, when
certified under the hand and officiai seal of such notary or commissioners, shall
nave the same force and effect as if taken or made before such justice of the
peace."
It will be noticed that the limitation upon the power of the com-

missioner to take oaths is that his power shall not extend to cases
other than those where the power was conferred by law upon a justice
of the peace. In 107 U. S. 671, 2 Sup. Ot. 507, we find this qnestion
somewhat discussed by Mr. Justice Harlan of the supreme court in
U. S. v. Curtis, although the facts there were somewhat different.
That was a case where a cashier of a national bank made oath to a
statement of the condition of the bank before a notary public. The
case, I think, went up from the Eastern district of !fissouri. The
court in that case held that the officer was not authorized to admin-
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ister the oath, and therefore there could be no conviction, but in
discussing the question now before this court he states the general
proposition as follows:
"They [referring to circuit court cO'lllmissioners] could take affidavits, when re-

quired or allowed, in any civil cause in a circuit or district court, under section915 of the act of February 20th, or administer oaths where, In the same state.
under the laws of the United States, oaths in like cases could be administered
by justices of the peace [Hev. St. § 1778, to which I have just called attention].
or they could take evidence, affidavits, and proof of debts In proceedIngs in
bankruptcy under sections 5003, 5076, Rev. St. But the authority of commis-
sioners did not extend to such oaths as were administered to Curtis in this
case."

The learned justice then refers to the case of U. S. v. Bailey, 9 Pet.
267, where it seems the same contention was made as is made in the
case at bar. But Mr. Justice Harlan holds that it is not in point on
this question, and calls attention to the fact that the case was dis-
posed of on the ground that the act of congress authorizing the treas-
ury department, or the secretary of the treasury. to prescribe rules and
regulations, whiCh should have the force of law; that the secretary
had made certain regulations; that the oath in that case was taken
in violation of the regulations made pursuant to authority from con-
gress, and therefore came within the provisions of the statute.
Another case r.eferred to by counsel for the government was the

Ambrose Case, 2 Fed. 556. It was held in that case that the judge
of the district court had the power, incident to his judicial duty as
judge of the court, to .administer an oath to his clerk. The case was
certified, but the supreme court did not decide that question. They
said it was not certified, and therefore they did not pass upon it. So
that the only decision we have upon that question is the decision of
the court below. However, I am inclined to think that the position
of the trial court was well taken. But here we have these commis·
sioners who the statute declares shall have just such powers, and no
other powers, as are expressly conferred by statute. In the New
York case referred to, in which the supreme court sustained the lower
court, the question as to the power of the commissioner to take bail
was evidently not urged upon the court, and is not referred to by the
court in deciding that case. The court in that case must necessarily
have held a motion to quash not well taken, because under the laws
of the state of New York a justice of the peace was expres,sly author-
ized to administer oath in such cases.
I have, in the limited time at my disposal, examined this question as

best I could, and I have been unable to find any authority wl: ..h per-
mits commissioners, in taking bail in such cases, to adminiHLer an
oath on which perjury could be predicated, where the laws of t]w
state do not authorize the state officers mentioned in the statute to ad·
minister oaths for similar purposes. The motion to quash will be
sustained.
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SAWRIE v. STATE OF TElN'NESSEE.
(CIrcuit Court, M. D. Tennessee. September 30, 1897.)

CONSTITUTIONAL LAW - INTERSTATE COMMERCE - S'fATE STATUTES - ORIGINAL
PACKAGE.
The Tennessee statute entirely prohibiting the importation or sale of

cigarettes is invalid, as an interference with interstate commerce, in so far
as it applies to cigarettes brought into the state from other states or foreign
countries, and sold in the original packages of importation.

This was a Petition by W. S. Sawrie for a Writ of Habeas Corpus.
W. H. Fuller and Bryan & Cartwright, for petitioner.
G. W. Pickle and J. L. Rogers, for the State.

LURTON, Circuit Judge. The petitioner, W. S. Sawrie, alleges
that he is unjustly and unlawfully detained and restrained of his lib-
erty by one Edward Willard, a constable of the county of Davidson
and state of Tennessee, by virtue and authority of a judgment or war-
rant of commitment issued by a justice of the peace of the county of
Davidson, a copy of which judgment and warrant is attached to his
petition. The petitioner, Sawrie, alleges that he was arrested under
the warrant issued as aforesaid, charging him with the violation of a
certain statute of the state of Tennessee, passed May 1, 1897, which
act is in the following words and figures:
"An act to prohibit the sale, offering for sale, or giving away of any cIgarettes,
cigarette paper or substitute thereof.
"Section 1. Be it enacted by the general assembly of the state of Tennessee.

that it shall be a misdemeanor for any person, firm or corporation to sell, offer
to sell, or bring into the state for the purpose of selling, giving away or other-
wise disposing of any cigarettes, cigarette paper or substitute for the same, and
a violation of any of the provisions of this act shall be a misdemeanor, punisha-
ble by a fiLe of not less than fifty dollars.
"Sec. 2. Be it further enacted, that the grand juries shall have inqUisitorial

power over offenses committed under this act.
"Sec. 3. Be it furtber enacted, that this act take effect from and after the

first day of May, 1897, the public welfare requiring it."
He alleges that he was arrested and tried before the said justice of

the peace, and by him judged guilty of violating said act of the legis-
lature of the state of Tennessee, and required to enter into a bail for
his appearance at the next term of the criminal court of the county of
Davidson, and, in default of said bail, to stand committed to the
county jail of said county, and that in pursuance of said judgment
and sentence he was placed in the custody of Edward Willard, a con-
stable of said county, and, not having given said bail, he is by said
Willard, constable as aforesaid, under and by authority of the judg-
ment or warrant of commitment aforesaid, detained and restrained of
his liberty.
The facts constituting the alleged offense committed by the said

W. S. Sawrie, as stated by his petition, are as follows: That in the
month of May, 1897, and after the first day thereof, the petitioner
purchased in the state of Kentucky, from the American Tobacco
Company, a corporation of the state of New Jersey, and having a
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factory for the manufacture of cigarettes in the city of New York,
and similar factories at several other points in the United States, but
having no factory or office or warehouse in the state of Tennessee,
a number of packages, each containing 10 Sweet Caporal cigar-
ettes, and directed such packages of cigarettes to be shipped to him
at Nashville, Tenn. Petitioner alleges that these cigarettes were
manufactured by the American Tobacco Company at its factory in
said city of New York, and there packed by it, in quantities of 10, in
pasteboard slide boxes, upon each of which such boxes or packages
were printed the name of the manufacturer of the cigarettes therein
contained, the name or brand of the cigarettes therein contained, the
number of the factory and internal revenue collection or manufac-
turing district in which such cigarettes were made, and the name of
the state in which said factory was located, the number of cigarettes
contained in the box or package, the caution notice required by the
laws of the United States, the internal revenue stamp for 10 cigar-
ettes pasted across the end of such box or package so as to act as a seal
thereon and therefor, and which had to be broken and destroyed to
open said box or package, and all the other requirements of the laws
and regulations of the United States governing the packing and sale
of cigarettes. He avers that all of said boxes or packages of cigar-
ettes so bought by him were manufactured and packed by the Amer-
ican Tobacco Company, and were by the said company, immediately
after their sale to the petitioner, shipped from the state of Kentucky
to petitioner, in the city of Nashville, in the state of Tennessee, in
the original pa,ckages above described, without case, covering, or in-
closure of any ki.ad around or about any of said packages, but ei\ch
such package loose and separate from each other, and were by the
petitioner received in such separate packages in the same condition
in which they were shipped, and just as they were shipped in Ken-
tucky and received in Tennessee, and were exposed for sale by the
petitioner at his place of business in the city of Nashville, and one
of said packages containing 10 Sweet Caporal cigarettes as afore-
said was sold by petitioner on the 5th 'day of May, 1897, which such
sale was the basis of the criminal proceedings herein referred to,
and was sold by the petitioner only in the original, unbroken pack-
age, as packed at its said factory in the state of New York by the
manUfacturer, and shipped from the state of Kentucky to the state
of Tennessee, and as received by him, in the state of Tennessee, from
said state of Kentucky aforesaid. Petitioner further alleges that
his detention and restraint of his liberty as aforesaid are illegal and
unjust, and in contravention and violation of article 1, § 8, c1. 3, of
the constitution of the United States, in that said act of the legisla-
ture of the state of Tennessee, by virtue of which, and for the alleged
violation of which, your petitioner was arrested, tried, and con·
victed, and is now detained and restrained of his liberty as aforesaid,
is, in so far as it applies, or is intended to apply, to the acts done
by petitioner, unconstitutional and void, because in contlict with,
and in violation of, the constitution of the United States, particularly
article 1, § 8, c1. 3, thereof. Whereupon, to be relieved from sucb
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unlawful detention and imprisonment, petitioner prays that a writ
of habeas corpus be directed to the said Edward Willard, constable
as aforesaid, and that he be brought before the circuit court of the
United States, to the end that the validity of his imprisonment be
inquired into, and that he be discharged and suffered to go at lib-
erty. -
The Tennessee act is an absolute prohibition of all commerce in

cigarettes. There is no discrimination between cigarettes of domes-
tic manufacture and those imported from another state. A sale by
an importer in the original package is just as distinctly penal as
would be a sale of an article which was of domestic manufactnre.
Limited to cigarettes of domestic origin, or cigarettes which, though
imported from a foreign nation or another state, have lost their char-
acter as an import by a breaking of the original package, or by hav-
ing once been sold in the state, the act would not conflict with any
provision of the federal constitution. Powell v. Pennsylvania, 127
U. S. 678, 8 Sup. Ct. 992; 1257; :M:ugIer v. Kansas, 123 U. S. 623,
8 Sup. Ct. 273; Plumley v. Massachusetts, 155 U. S. 461, 15 Sup.
Ct. 154. The question for my determination is whether or not the
aC,t is valid in so far as it prevents the importation and sale by the
im'porter of cigarettes in original packages. The facts make a clear
case of importation from another state, and a sale in this state by
the importer in original packages. Such an importation and sale
are not only prohibited by the broad and general terms of the stat-
ute, but an importation for the purpose of selling within the state is
expressly made a penal offense. Though the act contains no recital
of the objects or purposes of the legislature in imposing so absolute
a prohibition upon this particular article of commerce, yet I feel
authorized to assent to the assumption of the attorney general, who
has appeared for the state, and to treat the act as passed for the pur-
pose of protecting the health and morals of the people of the state
against the evils incident to the cigarette habit. In favor of the
validity of the act, it has been urged that the police power of the
state has not been delegated to the general government, but has been
reserved to the states and the people thereof, and that this act is but
an exercise of the state's police power, and not, therefore, a regula-
tion of commerce among the states, within the meaning of article 1,
§ 8, cI. 3, of the constitution of the United States, which confers
upon the congress power "to regulate commerce with foreign nations
and among the several states." It will not be contended that the
delegation to congress of the power to regulate commerce in and of
itself involved a surrender of the police power,-a power so wide and
comprehensive that it has been said to extend "to the protection of
the lives, limbs, health, comfort, and quiet of all persons and the pro-
tection of all property within the state." In the case of Railroad
0>. v. Husen, 95 U. S. 465-470, the court said:
"We admit that the deposit in congress of the power to regulate foreign com-

merce and commerce among the states was not a surrender of that which may
properly be denominated 'police power.' What that power is, it is difficult
to define with sharp precision. It is generally said to extend to making regn-
latloI18 promotive of domestic order, morals, health, and safety."
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But in the same case the court also said:
"But, whatever may be tlle nature and reach of the police power of a state,

It cannot be exercised over a subject confided exclusively to congress by the
federal constitution. It cannot invade the domain of the national government.
It was said in Henderson v. Mayor of City of New York, 92 U. S. 259, to
'be clear, from the nature of our complex form of government, that, whenever
the statute of a state invades the domain of legislation which belongs ex-
clusively to the congress of the United States, it is void, no matter under what
clafils of powers it may fall, or how closely allied It may be to powers con-
ceded to belong to tlle states.' Substantially the same thing was said by Chief
Justice Marshall in Gibbons v. Ogden, 9 Wheat. 1. Neither the unlimited
powers of a state to tax, nor any of Its large pollee powers, can be exercised
to such an extent as to work a practical assumption of the powers properly COD-
ferred upon congress by the constitution. Many acts of a state may, indeed,
affect commerce, without amounting to a regulation of it, in the constitutional
sense of the term. And it is sometimes difficult to define the distinction be-
tween that which merely affects or influences, and that which regulates or
furnishes a rule for conduct."
In the latest expression of that court in the very fine opinion of

,Tustice Harlan in Hennington v. Georgia, 163 U. S. 299-317, 16 Sup.
Ct. 1086, the learned justice, after reviewing a number of cases in
which the validity of various state statutes passed in pursuance of
the police power of the states which indirectly or in a slight degree
affected commerce among the states was under consideration, said:
''These authorities make It clear that the legislative enactments of the

states, passed under tlleir admitted pollee powers, and having a real relation to
the domestic peace, order, health, and safety of their people, but which, by their
necessary operation, affect to some extent, or for a llmited time, the conduct
of commerce among the states, are yet not Invalid by force alone of the grant
of power to congress to regUlate such commerce, and if not obnoxious to
some other constitutional prOVision, or destructive of some right secured by
the fundamental law, are to be respected In the courts of the Union until
they are superseded and displaced by some act of congress passed In execution
of the pdwer granted to it by the constitution. Local laws of the character
mentioned have their source in the powers which the states reserved, and
never surrendered to congress,-of providing for the public health, the publlc
morals, and the public safetY,-and are not, within the meaning of the con-
stitution, and considered In their own nature, regulations of interstate com-
merce; simply because, for a limited time or to a llmited extent, they cover
the field acquired by those engaged In such commerce."
Does this Tennessee legislation, adopted, in the exercise of the po-

lice power of the state, for the protection of its people against the
evils of unrestricted commerce in the cigarette, belong to that class
of enactments described by Justice Harlan in Hennington v. Georgia,
cited above, as an act valid until superseded by some act of congress
which, by its necessary operation, affects to some extent, or for a
limited time, the conduct of commerce among the states; or does it
belong to that other class of state enactments which invade the do-
main of the national government by undertaking to regulate a subject
which is committed to the exclusive jurisdiction of congress? The
principle _by which the ,courts are to be governed in determining
whether a particular statute belongs to the one class of statutes or
the other was thus stated by Chief Justice Fuller in the opinion of
the court in Leisy v. Hardin, 135 U. S. 100-119, 10 Sup. Ct. 687:
"The doctrine now firmly established is, as stated by Mr..Justice Field in

Bowman v.Railway Co., 125 U. S. 507, 8 Sup. at. 689, 1062, that where
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the subject upon which congress can act under its commercial power Is local
In its nature or sphere of operation, such as harbor pilotage, the improvement
of harbors, the establishment of beacons and buoys, to gUide vessels in and out
of port, the construction of bridges over navigable rivers, the erection of
wharves, piers, and docks, and the like, which can be properly regulated only
by special provisions adapted to their localities, the states can act until con·
gress interferes and supersedes its authority; but where the subject Is national
in its character, and admits and requires uniformity of regulation, affecting
alike all the states, such as transportation between the state13, including the
importation of goods from one state into another, congress can alone act upon
it and provide the needed regulations. The absence of any law of congress
on the subject is equivalent to its declaration that commerce In that matter
shall be free. ThUS, the absence of regulations as to interstate commerce with
reference to any particular subject is taken as a declaration that the importa·
tion of that article Into the states shall be unrestricted. It is only after the
importation is completed, and the property imported has mingled with and
become a part of the general property of the state, that its regulations can
act upon it, except so far as may be necessary to Insure safety in the dis·
position of the import until thus mingled. The conclusion follows that as the
grant of the power to regulate commerce among the states, so far as one
system Is reqUired, Is eXclusive, the states cannot exercise that power without
the assent of congress, and, In the absence of legislation, it is left for the
courts to determine when state action does not amount to such exercise, or.
in other words, what is or is not a regulation of such commerce. When that
is determined, controversy is at an end."

In the later case, In re Rahrer, 140 U. B. 545, 11 Bup. Ct. 865, the
court again said:
"The power of congress to regulate commerce among the several states,

when the subjects of that power are national in their nature, is also exclusive.
The constitution does not provide that interstate commerce shall be free, but.
by the grant of this exclusive power to regulate it, it was left free except as
congress might impose restraint. Therefore it has been determined that the
failure of congress to exercise this exclusive power in any case is an expression
of its wlll that the subject shall be free from restrictions or impositions upon
it by the several states. Robbins v. TaXing Dist., 120 U. S. 489, 7 Sup. Ct.
592. And, If a law passed by a state in the exercise of its acknowledged
power comes into conflict with that will, the congress and the state cannot
occupy the position of equal opposing sovereignties, because the constitution
declares its supremacy and that of the laws passed in pursuance thereof.
Gibbons v. Ogden, 9 Wheat. 1, 210. That which is not supreme must yield
to that which is supreme. Brown v. Maryland, 12 Wheat. 419, 448."

In the case last cited the court adopts the observations of Mr. .Jus.
tice Catron as to the distinction between the incidental regulation
of commerce admissible under the reserved police power of the states
and the power of commercial regulation delegated to congress. Con-
cerning a statute of the state of New Hampshire regulating the sale
of liquor in the state, Justice Catron said, in the License Cases, 5 How.
599, that:
"The law and the decision apply equally to foreign and to domestic spirits.

as they must do on the principles assumed in support of the law. 'l'he assump·
tion is that the police power was not touched by the constitution, but left
to the states as the constitution found it. This is admitted; and whenever
a thing, from character or condition, is of a description to be regulated b.V
that power in the state, then the regulation may be made by the state, and
congress cannot interfere. But this must always depend upon facts, subject
to legal ascertainment, so that the injured may have redt·ess. And the fact
must find its support in this: Whether the prohibited article belongs to, and
is subject to be regulated as part of, foreign commerce, or of commerce among
the st1ltes. If, from its nature, it does not belong to commerce, or if its con·
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dltlon, from putrescence or other cause, Is such, when It is about to enter the
state, that It no longer belongs to commerce, or, In other words, is not a com·
merclal article, then the state power may exclude Its introduction. And as
an incident to this power a state may use means to ascertain the fact. And
here is the limit between the sovereign power of the state and the federal
power. That is to say, that which does not belong to commerce is within the
jurisdiction of the police power of the state, and that which does belong to
commerce is within the jUrisdiction of the United States."

In Leisy v. Hardin, 135 U. '8. 100-110, 10 Sup. ot. 681, the question
involved was the validity of an Iowa act in so far as it prohibited the
importation and sale within the state of Iowa, except for mechanical,
culinary, and medicinal purposes, of ardent spirits, distilled liquors,
ale, and beer. The validity of the act was defended upon the grounds
assumed here, namely, that the act was not expressly intended to
regulate interstate commerce, but was an exercise by the state of its
police power for the purpose of protecting its people against the evil
consequences of unrestricted trade in such deleterious articles. The
court in that case said:
"That ardent spirits, distilled liquors, ale, and beer are subjects of exchange,

barter, and traffic, like any other commodity In which a right of traffic exists,
and are so recognized by the usages of the commercial world, the laws of
congress, and the decisions of the courts, Is not denied. Being thus articles of
commerce, can a state, in the absence of legislation on the part of congress,
prohibit their importation from abroad, or from a sister state? or, when
imported, prohibit their sale by the importer? If tl1e importation cannot be
prohibited without the consent of congress, when does property imported
from abroad, or from a sister state, so become part of the common mass of
property within the state as to be subject to its unimpeded control?"
So in this case it must be recognized that the cigarette is equally

a well-known subject of barter, sale, trade, and commerce,-so recog-
nized in all the channels of commerce, and by the laws of congress
which prescribe the original package for purposes of taxation. The
question here, as in the Whisky Case, just cited, is: Whether, be-
ing an article of commerce, can the state of Tennessee, in the absence
of legislation by congress, prohibit their importation from a sister
state? Or, when imported, prohibit their sale by the importer? No
important distinction can be drawn between this case and Leisy v.
Hardin. If all that can be said touching the evil consequences of the
use of the cigarette upon the health and morals of the state be ad-
mitted, much more can be said, and was said, of the evils sought to
be guarded against by the Iowa prohibition statute. If the traffic
in ardent spirits is a recognized and legitimate subject of commerce,
so is the traffic in the cigarette. If congress has recognized the fact
that the one is an article of traffic and commerce, by prescribing an
original package and imposing a tax thereon, so it has recognized the
other. A distinction is sought to be drawn by the state's counsel
between the case at bar and Leisy v. Hardin, in that the Tennessee
statute absolutely prohibits all commerce in the cigarette for any
purpose whatever, while the Iowa statute under consideration in
Leisy v. Hardin recognized ardent spirits, wine, beer, and ale as ob-
jects of commerce, by permitting their sale by licensees of the state
for mechanical, medicinal, and sacramental purposes. The argu-
ment based on this difference is that under the police power a state
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may prohibit all traffic in a given article which, in the judgment
of the legislature, is deleterious to the health or morals of its peo-
ple, and that the power of congress to regulate commerce among the
states can have no application in respect to an article when its com-
mercial qualities have been destroyed by an exercise of the police
power. This argument was met by Justice Catron in the License
Cases, 5 How. 599 et seq.:
"I! this be the true construction of the constitutional provision," said Justice

Oatron, "then the paramount power of congress to regulate commerce is
subject to a very material limitation; for it laKes from congress, and leaves
with the states, the power to determine the commodities or articles of prop-
erty which are the subject of lawful commerce. Congress may regulate, but
the states determine what shall or shall not be regulated. Upon this theory,
the power to regUlate commerce, instead of being paramount over the subject,
would become subordinate to the state police power; for It is obvious that the
power to determine the articles which may be the subjects. of commerce, and
thus to circumscribe its scope and operation, Is, In effect, the controlling one.
The police power would not only be a formidable rival, but, In a struggle,
must necessarily triumph over the commercial power, as the power to regulate
Is dependent upon the power to fix and determine upon the subjects to be
regulated. The same process of legislation and reasoning adopted by the state
and its courts could bring within the police power any article of consumption
that a state might wish to exclude, whether it belonged to that which was
drunk, or to food and clothing, and with nearly equal claim;;; to propriety,
as malt liquors and the produce of fruits other than grapes stand on no higher
grounds than the light wines of this and other countries, excluded, In effect,
by the law as it now stands."
This argument is adopted and repeated in Re Rahrer, 140 U. S. 558,

559, 11 Sup. Ct. 865. This recognition in the Iowa statute of the commer-
'cial character of ardent spirits for some purposes was not the subject
of any observations by court or counsel, so far as can be learned from
the report of that case.
In Re Rahrer, already cited, the court, referring to Bowman v. Rail-

way Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, and Leisy v. Hardin, 135
U. S. 100, 10 Sup. Ct. 681, say that the laws under consideration in
these cases--
"Were enacted in the exercise of the police power of the state, and not at
all as regulations of commerce with foreign nations and among the states,
but as they inhibited the receipt of an imported commodity, or its disposition
before it had ceased to become an article of trade between one state and
another, or another country and this, they amounted, in effect, to a regulation
of such commerce. Hence it was held that inasmuch as interstate commerce,
consisting in the transportation, purchase, sale, and exchange of commodities,
is national in its Character, and must be governed by a uniform system, so long
as congress did not pass any law to regulate it specifically, or in such way
as to allow the laws of the state to operate upon it, congress thereby indicated
its will that such commerce should be free and untrammeled, and therefore
that the laws of Iowa, referred to, were inoperative, in so far as they amounted
to regulations of foreign or interstate commerce, In Inhibiting the reception
of such articles within the state, or their sale, upon arrival, in the form in
which they were imported there from a foreign country or another state."

If the regulation is in respect to a subject within the exclusive
domain of the national government, the enactment is repugnant to
the commercial clause of the constitution, without regard to whether
the prohibition of commerce be partial or complete. The Iowa stat·
ute was held to be repugnant to the constitution, not because com-

/
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merce in the article was permitted for a limited purpose and under
state license, but because any regulation of traffic in a commercial
commodity of recognized character, as such, was an intrusion upon
the exclusive power of the national government. The Iowa statute
would have been no less repugnant if it had prohibited all commerce
in ardent spirits, wines, etc. It must follow, if it was not competent
to inhibit the importation and sale by the importer in original pack-
ages of spirits, wine, beer, to be consumed as a beverage, that it
would be equally inadmissible to make the exclusion absolute. If
the state may not regulate commerce among the states in a commer-
cial article at all, it may not oust the national jurisdiction by merely
declaring a commercial commodity not to be a commercial commodity
merely because the local policy of the state would be subserved there·
by. The conclusion of the opinion of the chief justice fully and
clearly states the ground upon which the Iowa statute was held to
be void. The learned chief justice, after discussing the many cases
where state enactments had been upheld, said:
"These decIsIons rest upon the undoubted right of the states of the Union

to control their purely Internal a:l'faIrs, In doing which they exercise powers
not surrendered to the natIonal government; but whenever the law of the
state amounts essentially to a regulation of commerce with foreign nations
or among the states, as It does when It Inhibits, directly or Indirectly, the
receipt of an Imported commodity or Its dIsposition before it has ceased to
become an article of trade between one state and another, or another country
and this, It comes In conflict with a power which, in this particular, has been
exclusIvely vested in the general government, and is therefore void. • • •
Whatever our indIvidual vIews may be as to the deleterious or dangerous
qualities of particular articles, we cannot hold that any articles Which congress
recognizes as subjects of Interstate commerce are not such, or that whatever
are thus recognIzed can be controlled by state laws amounting to regulations,
whlle they retaIn that character, although, at the same time, If directly
dangerous In themselves, the state may take appropriate measures to guard
agaInst Injury before It obtaIns complete jurisdiction over them. To concede to a
state the power to exclude, directly or indirectly, articles so situated, without
congressIonal permIssion, is to concede to a majority of the people of a state,
represented In a state legislature, the power to regulate commercial Inter-
course between the states, by determinIng what shall be Its subjects, when that
power was distinctly granted to be exercised by the people of the United States,
represented In congress, and its possession by the latter was considered essential
to that more perfect Union which the constitution was adopted to create.
Undoubtedly, there is difficulty in draWing the line between the municipal
powers of the one government and the commercial powers of the other, but
when. that line Is determIned, in the particular Instance, accommodation to it.
without serious inconvenience, may readily be found, to use the language of
Mr. Justice Johnson in Gibbons v. Ogden, 9 Wheat. 1, 238, In 'a frank and candid
co-operation for the general good.''' Leisy v. Hardin, 135 U. S. 12.3-125, 10
Sup. Ct. 681, 689.
If the state enactment regulating traffic in a particular article be

in fact a quarantine or an inspection statute, and, as such, is aimed
at something uncommercial, by reason of its state or condition, such
as articles infected, or disgUised so as to be a cheat calculated to
lead a purchaser into buying somethinK he did not intend to buy,
as in Plumley v. Massachusetts, 155 U. S. 461, 15 Sup. Ct. 154,
the enactment may be upheld as an exercise of the police power of
the states, and not a regulation of commerce. But this Tennessee
statute, in so far as it prevents importation and sales in the ori..:;inal
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package by the importer. is not a quarantine or inspection statute,
and is not based upon the state or condition of the cigarette. Hen·
,rrington v. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, involved a statute
of the state of Georgia prohibiting any operation of railroad trains on
the Sabbath day. It was upheld as an exercise of the police power
of the state, and not a regulation of interstate commerce. The opin.
ion contains no language in any way modifying the doctrine of Leisy
v. Hardin, or that of the cases following and reasserting the doctrine
of that case. There is no possible conflict between Hennington v.
Georgia and Leisy v. Hardin. It is but another of the class of cases
like those considered and distinguished in Bowman v. Railway Co.,
Leisy v. Hardin, and In re Rahrer. The case at bar does not fall
within that class, and is controlled by Leisy v. Hardin, from which it
cannot be distinguished. 'fhe case reported in 69 Fed. 233, under
the style of "In re Minor," is not precisely in point, as the statute
under consideration was purely a revenue enactment. In Iowa v.
McGregor, 76 Fed. 956, a police statute precisely like the Tennessee act,
except for a proviso that the act should not apply to jobbers doing
an interstate business with customers outside the state, was held to be
invalid, so far as it applied to sale by the importer in original pack·
ages. The Tennessee statute is too broad, and is repugnant to the
commercial clause of the constitution of the United States, in so far
as it inhibits the importation of cigarettes from foreign nations 'or
other states, or their sale by the importer in the form in which they
were imported. I reach this conclusion without any hesitation,
though reluctant to even partially strike down a statute aimed at the
suppression of an evil of most proilOunced 'character. The detention of
the petitioner under the commitment of the state court is illegal, and
he must be set at liberty.

In re HONG WAH.
(District Court, N. D. California. September 7, 1897.)

No. 11,360.
1. CONSTITUTIONAL LAW-NurSANOES-LAUNDRIES-CITY ORDINANCES.

A city ordinance provided that it Should be unlawful for any person to
establish, maintain, or carryon the business of a public laundry, where ar·
ticles are, washed and cleansed for hire, within the city, except in certain
designated localities, and declared any such laundry established or carried
on in violation of this provision a public nuisance, and the violation of the
ordinance a misdemeanor punishable by fine or imprisonment. HIfld, that
the ordinance was in contravention of the fourteenth amendment of the
constitution of the United States.

2. SAl>>IE-RwHT TO USE ONE'S PUOPERTY.
The ownership of property, no matter where located, carries with it the

right to use, and to permit the use of, such property in the prosecution of
any legitimate business which is not a nuisance in itself; and the exclusion
of such lawful business from a partiCUlar locality can only be justified
upon flJe ground that the health, safety, or comfort of the surrounding com-
munity requires such exclusion.

S. NUISANCES-LAUNDRIES.
A public laundry, is not a nuisance per se, and cannot be made so by the

legislative declaration of a city council.


