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claimer or to allegation and proof of the estate or interest which he claim!!,
the nature. of which must be known to him, and may not be known to the
plaintiff.. These conclusions accord with the decisions of the courts of California
and Indiana under similar statutes, from one of which the present statute of
Arizona would seem to have been taken. Payne v. Treadwell, 16 Cal. 220,
242-247; Statham v. Dusy (Cal.) 11 Pac. 606; HeeseI' v. Miller ('Cal.) 19 Pac.
375; RaJlroad Co. v. Oyler, 60 Ind. 383, 392; Trittlpo v. Morgan, 99 Ind. 269.
The result is that the complaint in this case is sufficient to authorize the court
to determine the claim of the defendants and the title of the plaintiff, and
also, if the facts proved at the hearing shall justify it, to grant an injunction
or other eqUitable relief."
In Mining 00. v. Kerr, 130 U. S. 256,260,9 Sup. Ct. 511, the court,

in discussing the same question, said:
"The first issue to be determined is whether the complaint is sufficient to

authorize the admission of evidence impeaching the validity of a patent, or to
sustain a judgment annulling it. This question was directly presented in the
case of Ely v. Railroad Co. (recently decided by this court) 129 U. S. 291,
9 Sup. Ct. 293. That was an action commenced in a territorial court under the
statutes of that territory, almost literally the same as the statutes of Utah
under which this action arose, and the prayer for relief was precisely the same
in both complaints. The court held in that case that the rule enforced in the
circuit and district courts of the United States, that a bill in equity to quiet
title or remove clouds must show a legal and equitahle title in the plaintiJr,
and set forth the facts and circumstances on which he relies for relief, docs
not apply to an action in the territorial court founded upon territorial statutes,
which unite legal and equitable remedies in one form of action. The complaint
in the present case, in compliance with the requirements of the practice act
of Utah territory, states in concise language the two ultimate facts upon which
the claim for relief depends,-that the plaintiff is In possession of the property.
and that the defendant claims an interest therein adverse to him. These are
sufficient to require the nature and character of the adverse claim on the part
of the defendant to be set up, inquired into, and judicialiy determined, and
the question of title finally settled."

It is deemed to be unnecessary to specifically notice the criticism
of defendants' counsel as to the alleged ownership in fee to the
waters of Six-Mile Canon creek, or to state what evidence it will be
necessary for complainant to introduce in order to establish a right
to the land and water. It is enough to say that the ultimate facts
are sufficiently alleged. The demurrer is overruled.

UNION MILL & MINING 00. v. WARREN et aL
(Circuit Court, D. Nevada. September 13, 1897.)

No. 637.
INJUNCTION-THREATENED TRESPASS-SUFFICIENCY OF BILL.

A bill to enjoin the commission of a threatened trespass is sufficient, With-
out alleging any overt act towards the invasion or destruction of complain-
ant's rights, if It alleges threats to commit the trespass, and that it will
be committed unless enjoined, and will cause irreparable injury to com-
plainant.

W. E. F. Deal, for complainant.
Robert M. Olarke, for defendants.

HAWLEY, District Judge (orally). This is a suit in equity for an
injunction to enjoin defendants, and each of them, from entering
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into or upon complainant's land and premises, or any part thereof,
and from taking, removing, or in any wise interfering with, the tail-
ings and residues situate thereon, and from diverting or using, or in
any wise interfering with, the waters of Six-Mile Canon creek. The
substantial averments of the amended bill of complaint are that the
complainant is the owner in fee, in the possession, and entitled to the
possession of 320 acres of land situate in Story county, Nev. (par-
ticularly described); that it is the owner, in the possession, and en-
titled to the possession and the exclusive right to all the waters of
Six-Mile Canon creek flowing or to flow over, through, and upon
said land; that there are large deposits of tailings and residues from
the working of ores containing gold and silver upon said land, which
said tailings and residues were collected and saved by artificial means
by the predecessors in interest and grantors of complainant for more
than 15 years prior to the commencement of this suit; that the prin-
cipal value of said land is, and consists of, the said tailings and res-
idues; that the said defendants, and each of them, without any
lay claim to a portion of said land (describing the portion), together
with all said tailings and all deposits on said land, and also the ex-
clusive right to the waters of Six-Mile Canon creek; that said de-
fendants, and each of them, threaten to enter into and upon complain-
ant's land, and threaten to take, work, and reduce the said tailings
and residues, and to take and use the waters of said Six-Mile Canon
creek for such purposes, and threaten to extract from said tailings and
other residues the gold and silver contained therein, and to appro-
priate the same to their own use; that said defendants will, unless
enjoined and restrained therefrom by the injunction of this court,
take and use the waters of said Six-Mile Canon creek for said pur-
poses, and extract from said tailings and other residues the gold and
silver contained therein, which, unless prevented by injunction, will
work irreparable injury and wrong to complainant, and cause irrep-
arable damage; that said defendants, and each of them, are insol-
vent, and wholly unable to respond in damages which will result from
their wrongful and injurious acts. It further alleges the commence-
ment of a suit against defendants to quiet the title to said lands and
water rights. To this bill the defendants demur (1) upon the general
ground that the complaint does not state facts sufficient to constitute
a cause of action; (2) "it does not appear that defendants, or either
of them, have taken or appropriated, or attempted to take or appro-
priate, any of the tailings and residues mentioned in the complaint,
or that defendants, or either of them, have diverted, appropriated, or
used, or deprived complainant of the use of, the water of said Six-
Mile Canon creek."
The first point of the demurrer is settled adversely to defendants in

Mining Co. v. Warren (No. 636; just decided) 82 Fed. 519.
The contention of the defendants upon the second point is that, in

order to entitle complainant to an injunction, it must first show that
an actual trespass has been committed by the defendants upon its
property; that there must be some overt act committed by the defend·
ants towards the invasion into, or destruction of, the rights of the
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complainant, independent of threats by word of mouth, before the
extraordinary powers of a court of equity by injunction can be called
into motion. Under ordinary circumstances, courts will not and
should not grant an injunction to prevent a trespass. 'l'he exer-
cise of this power requires caution, deliberation, and sound judicial
discretion. It should never be extended except in cases of irrepar-
able injury, when courts of law cannot afford adequate remedy.
The right must be clear, the injury impending and threatened, so as
to be averted onlv by the protective preventive process of injunction.
It is not an essential prerequisite to an injunction to show that de-
fendant is insolvent; but, to set the equity jurisdiction in motion, the
injury must be irreparable, or the defendant insolvent, or the injunc-
tion be necessary to avoid a multiplicity of suits. In the present
case it is alleged that the tailings, which have been accumulating for
several years, contain gold and silver, and constitute the principal
value of the land. The defendants threaten to work these tailings,
and convert the gold and silver contained therein to their own use.
This would necessarily be destructive of the estate, and work irrepar-
able injury to complainant. It stands in the same category as the
extraction or removal of valuable ores from a mining claim, or coal
from a coal mine, or the boring of gas wells on lands where gas ex-
ists, etc. In all such cases it is held that the acts committed or
threatened, looking to the accomplishment of such purposes, work an
irreparable injury to the complainant; that an action for damages is
inadequate, because the damages could not be measured. In all cases
where the mischief complained of is irremediable, and tends to de-
stroy the substance of the property, an injunction will be granted in
order that the property may be preserved from destruction. The rea-
sons which annly to such cases are analogous to suits brought to
restrain waste by enjoining the cutting down of trees which consti-
tute the principal value of the land. It has been held in such cases
that, in order to justify the issuance of an injunction, it must be
alleged either that the defendant laid the ax at the root of the tree,
or that he threatened to do it. 2 Madd. eh. c. 281. The principle in-
volved is similar in some respects to actions brought by a landlord
against a tenant to restrain the commission of waste. In Tay!. LandI.
& Ten. § 691, it is said:
"A landlord need not walt untll waste Is actually committed; for, if he ascer-

tains that the tenant is about to- commit any act which would operate as a
permanent Injury to the estate, the court will interfere and restrain him from
doing such act. And whether he begins, or threatens, or shows an intentlon to
commit waste, an Injunction will be granted."
But coming more directly to the precise point involved herein are

the following cases, which speak in clear language upon this subject,
and show that the complaint in the present case is sufficient:
In Gibson v. Smith (decided in 1741)2 Atk. 183, Lord Chancellor

said:
"The plaintUf may certainly come Into this court to restrain the defendant

from opening the mines, even If he has only threatened to do it; nor is it
necessary the plalntilf should have waited until the waste Is actually com-
mitted,"
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In More v. Massini, 32 Cal. 592, 594, the second count of the
complaint alleged that complainant was the owner of the land; that
he was in possession; that the defendants threatened to enter t'uere-
on, and to quarry and remove asphaltum therefrom; and that they
would do so unless restrained. The court, with reference to these
averments, said:
''The second count states a good cause of action. The gravamen Is a threat-

ened trespass upon land. The trespass is in the nature of waste, and it will
be committed unless the defendant is restrained. Should the threat be ful-
filled the plaintiff would be deprived of a part of the substance of his In-
heritance, which could not be specifically replaced. In the class to which this
case belongs, no allegation of insolvency Is necessary. The Injury is Irreparable
In itself."
In Mining 00. v. Dodds, 6 Nev. 261, 264, the court held that a com-

plaint which alleged that plaintiff was the owner and entitled to the
possession of lands; that there were improvements thereon; that
defendants were in possession, and threatened to destroy, and would,
if not enjoined, destroy, such improvements; and that defendants
were insolven,t and unable to respond in damages,-was sufficient to
support an order enjoining defendants from removing the improve-
ments or committing waste. In High, lnj. § 18, it is said:
"The remedy by interlocutory Injunction being preventive In its nature, It Is

not necessary that a wrong should have been actually committed before a court
of equity will Interfere, since, If this were required, It would in most cases
defeat the very purjlQse for which the rellef is by allOWing the com-
mission of the act which complainant seeks to restrain. And satisfactory proof
that defendants threaten the commission of a wrong which is within their
power is sufficient ground to justify the rellef."
The demurrer admits the allegations of the complaint, and if, upon

the trial, the complainant 'proves the allegations contained in its bill
to be true. it will be entitled to an injunction. The demurrer is over-
ruled.

FINANCE COMMITTEE OF PENNSYLVANIA v. WARRIDN.
KENNEDY et al. v. SAME.

(Circuit Court of Appeals, Seventh Circuit. October 4, 1897.)
Nos. 372, 373.

t. EQUITY-COMPENSATION OF MASTER.
The compensation of a master In chancery should be measured by the

amount of work done, the time employed, and the responsibility assumed,
having also in view the magnitude of the Interest involved. It should be
reasonable,-perhaps liberal,-but not exorbitant.
SAME-EXCESSIVE ALLOWANCE-SALE OF RAILROAD.
A master was apjlQinted to sell a railroad 112 miles long under a mort.

gage securing $1,380,000 in bonds, and which was subject to a prior mort-
gage of $300,000. The road was purchased by the bondholders for $250,000.
The master had no extraordinary duties to perform, and the entire period
of his service was only two months, the actuai time employed probably not
exceeding 10 days. Held, tliat an allowance of $4,000 was not justified,
and that any sum over $2,500 would be excessive.

3. SAME-ApPOINTMENT OF MASTER.
A master in Chancery, being an officer of the court, should be llelected aneI

appointed by the CQurt. Any arrangement or agreement by the parties
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