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pending appeal until 1896, there are no more laches on the respond-
ent's part thanon the part of the appellant, or his representatives;
the sureties, who are in privity with him as respects the appeal, can
no more claim a discharge from their bond on account of the long
pendency of the appeal, than the appellant could claim that the origi-
nal judgment was discharged for the same reason.
Judgment may be entered as above with execution thereon.

=
MUTUAL RESERVE F1J!ND LIFE ASS'N 'V. CLEVELAND WOOLEN MILLS.

PARKER v. SAME.

(Circuit Court ot Appeals, Sixth Circuit. October 11, 1897.)
Nos. 488, 489.

1. INSURANCE-ILLEGAL STIPULATIONS-PUllLIC POLICY.
. A stipulation in a policy of life insurance that no suit In law or in eqUity
shall be brought upon it except in the circuit court of the United States is
oontiary to public polley, and invalid.

2. SERVJCE OF PtwcEss-FOREIGNCORPORATIONS-RESIDENT AGENTS.
By Laws Tenn. 1875, c. 66, § 2, certain foreign corporations are required

to file with a state officer a power of attorney authorizing the acknowledg-
ment of service of process in behalf of said corporations in suit against
them. 1leld" that this does not prevent serving them with process in the
ordinary way where they have a resident agent, but provides an additional
mode of obtaining jurisdiction.

S. LIFE INSURANCE-FoRFEI'fURE-NONPAYMENT OF ASSESSMENTS.
Under the law of New York, nonpayment of an assessment on a life in-

surance certificate or policy operates as a forfeiture without any formal
affirmative action by the association after the expiration of the credit stipu-
lated by the contract and. formal notice of the assessment.

4. SAME-WAIvErt OF CONDITIONS BY PAROL.
An In the terms of a policy that no change or alteration there-
of shall be valid unless in writing may itself be chang'e<l by a parol agree-
mentmade in behalf of the company by a general officer, such as its secre-
tary.

5. SAME-FORFEITURES.
Where the parol representations of llDinsura)1ce company, made furough

its secretary to an assignee of a policy, are such as to induce the latter to
omit strict performance through tenders of premiums, it would be inequita-
ble to permit the company to exact a forfeiture due to its failure to com-
ply with such representations.

6. SAME-WAIVER BY AGREEMENT WITH ASSIGNEE-EFFECT AS TO BENEFI-
CIARY.
An agreement of an Insurance company with the assignee of a policy, who

holds it as security for a debt, to continue the policy in force after any
default by the assured, and give the assignee an opportunity to pay the
assessment, is operative as to the entire policy, and for fue benefit of all
who should be concel11ed, Including the interest of the beneficiary in the
surplus above the debt due to the assignee.

7. SAME-ASSIGNMENT OF POLICY BY BENEFICIARy-ACKNOWLEDGMENT.
A policy (If insurance was issued to a resident of Tennessee. He as-

signed it in that state, and his wife signed a consent upon the assignment.
Held, that her refusal to acknowledge her signature before a notary did
not In itself invalidate the assignment.

S. SAME-Ass1G::,,}mNT BY INSUltED.
A certificate of insurance Issued by an association organized under Laws

N. Y. 1883, c. 175, and engaged in conducting an insurance business on the
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co-operative or assessment plan, may, under section 18 thereof, be assigned
by the assured without the consent of payees or beneficiaries having no
vested right therein.

9. PLEADING-IMMATERIAL ISSUES.
The fact that a defendant takes Issue, in his answer, upon an Immaterial

question of fact, does not prevent him from insisting at the trial that the
allegation thus dellied is immaterial.

Appeals from the Circuit Court of the United States for the East-
ern District of Tennessee.
In 1885, John H. Parker, of Cleveland, Bradley county, Tenn., was received

as a member of a co-operative and assessment insurance association, incor-
porated under chapter 175 of the Laws of 1883 of the state of New York,
under the corporate name of the Mutual Reserve Fund Life Association, and
having its principal office in the city of New York. The policy or certificate
of insurance was for the sum of $10,000, and was payable to Mary K.
Parker, wife of the insured. In January, 1890, this policy, as we shall here-
after designate it, was assigned by. a writing indorsed thereon to the Cleve-
land Woolen Mills, a corporation of the state of 'Tennessee, for a recited con-
sideration of $10,000, though the real intent of the assignment was to secure
to the Woolen Mills Company a large sum of money then due and owing to
H by the assured. This assignment was by both Parker and his wife, and
the genuine signatures of both appear thereon. On the 6th day of March,
1891, the association indorsed its consent to this assignment. Parker con-
tinued thereafter to pay the assessments made upon him until March 3, 1893,
when a default occurred by a failure to pay mortuary call No. 66, which was
due and payable on that day. This default appears to have been accidental,
inasmuch as a fund was kept on deposit in a bank at Cleveland for the pur-
pose of meeting such calls. By oversight, payment of this assessment was
omitted until March 18, 1893, when a draft for tIle necessary amount was re-
mitted by the Cleveland National Bank, in a letter stating that money had
been deposited with the bank "to pay premium before due, but was over-
looked at proper date." To this letter from the bank, the association replied,
by letter addressed to John H. Parker, as follows: "Dear Sir: 'Ve have to
acknowledge receipt at this office of your remittance of $25.70, to be applied
upon your policy 27,542, under call 66, and that of Mrs. Mary K. Parker, 88,-
772, amounting to $10.65. This amount has been placed in the suspense ac-
count by reason of the fact that the remittance was not in transit until March
18th, and the thirty days allowed for the payment of call expired March 3d.
We will require satisfactory application for reinstatement and certificate of
health, blank for whiCh purpose we inclose you herewith. In the mean·
time we are holding your remittance in suspense account, awaiting this in-
formation, or the money will be returned to you as you direct." Mr. Parker's
health had failed when this default occurred, and he declined to submit to II.
medical examination; but, as future assessments were made, he caused re-
mittances to be made by hIs banker for the purpose of meeting them. Call
No. 67 was made March. 13, 1893; No. 68, May 1, 1893; No. 69, July 19, 1893;
and No. 70, September 16, 1893. In response to lett€rs remitting funds for
their payment, replies were received stating that the money had been placed
"in suspense account," with that of call 66, and was held subject to Parker's
order "or satisfactory medical examination." On November 10, 1893, a draft
covering these four remittances was remitted by express to the Cleveland
National Bank, which that bank declined. to receive; and, on the same day,
Mr. Parker was notified of this return of his money, and that the time had
expired within which he might be reinstated on medical examination. The
Cleveland Woolen Mills, becoming aware of the claim of the association that
the policy had lapsed by nonpayment of call No. 66, filed an original bill in
the state chancery court for the county of Bradley, October 1, 1894, to which
it made the said John H. Parker and wife, Mary K. Parker, amI
the Mutual Reserve Fund Life Association, for the purpose of having said
policy r-einstated, and its right3 as assignee protected. This bill averred that
when It applied, March 6, 1891, to obtain the consent of said association to
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the assIgnment of said policy, It also asked that notices of assessments, as
made from time to time, be sent to it, that It might arrange for the payment
thereof In case the assured was unable to make such payments; that the
association declined to do this, but agreed that, if Parker should make de-
fault, p.otice should at once be given the assignee, that it might pay the call
and amid forfeiture. The bill further averred that no notice of the failure
of Parker to pay call No. 66 had been given according to this, agreement, and
that the company had fraudulently concealed from the complainant all knowl-
edge of Parker's default, and, was now claiming that the policy had lapsed.
The bill tendered payment of any assessments not covered by tIle remittances
theretofore made by the assured. At this stage of the cause, the Mutual Re-
serve Fund Life Association appeared and rem.oved the suit to the circuit
court of the United States. Before answers were filed, John H. Parker died;
whereupon the Woolen Mills Company filed an amended and supplemental
bill, averring this fact, and claiming payment of the policy. Mrs. Parker
answered, and filed a cross 'bill against the Woolen Mills Oompany and the
Insurance Association, setting out the facts heretofore stated, and averring
that her signature and consent to the assignment of the policy had been ob-
tained from her by the undue influeIice. and coercion of her husband, and
praying that the said Woolen Mills Company might be decreed to hold the
proceeds of the policy, when collected, in trust for her use and benefit., Upon
a final hearing, the circuit court decreed in favor of the Woolen Mills Com-
pany. and ordered that any surplus after the payment of the debt due by
the assured to it should be held for and paid over to Mrs. Parker, From this
decree both the Mutual Reserve Fund Life Association and Mrs. Mary K.
Parker have appealed, and separately assigned error.

Theo. Richmond, for Mutual Reserve Fund Life Ass'n.
Frank Spurlock and Oreed Bates, for Mary K. Parker.
J. B. Sizer and Tomlinson Fort, for Oleveland Woolen Mills.
Before TAFT and LURTON, Oircuit Judges,and BARR, District

Judge.

LURTON, Oircuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.
The first error assigned by the Mutnal Reserve Fund Life Asso-

ciation is as to the action of the court in overruling a plea in abate-
ment to the jurisdiction of the state court The policy issued to
John H. Parker contained a stipulation that no suit in law or equity
should be brought upon it except in the circuit court of the United
States. This provision intended to oust the jurisdiction of all state
courts is clearly invalid. Any stipulation between contracting par-
ties distinguishing between the different courts of the country is
contrary to public policy, and should not be enforced. Nute v. In-
surance Co., 6 Gray, 174; Amesbury v. Insurance 00., Id. 596; Reich-
ard v. Insurance 00., 31 Mo. 518; Beach, Ins. § 1272; Bac. Ben. Soc.
§ 443; Insurance 00. v. Routledge, 7 Ind. 25; Steam-Shipping 00. v.
Lehman, 39 Fed. 704; Slocum v. Assurance 00., 42 Fed. 235; Scott
v. Avery, SR. L. Cas. 811, 839-844. The process by which the ap-
pellant was brougllt into court was served upon the local
agent representing the association at Cleveland, Tenn. The associa-
tion also pleaded in abatement that it was a corporation of another
state, doing busine8s in Tennessee in accordance with chapter 66 of
the Tennessee Acts of 1875, and that by section 12 of that act all such
companies were required to file with the insurance of
the state a power of attorney, authorizing the secretary of state to ac-
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knowledge service of process for and in behalf of said companies in
suits brought against them in the courts of the state. The conten-
tion of the appellant is, that as it had complied with this law, no
process could be lawfully served upon its agents or officers, and this
suit could only be brought by process served on the secretary of state.
This section has not been construed by the supreme court of Ten-
nessee. By sections 3516 and 3539, Rev. O<>de Tenn. (Mill. & V.),
general provision is niade for the service of process upon the resident
agents of corporations in all actions growing out of the business of the
corporation. Though foreign corporations are not specifically men-
tioned In these sections, yet they have been construed as conferring
the right to commence a suit against a foreign corporation, doing
business within the state, by service of process on any agent resi-
dent in the county where the suit was brought. By the third section
of chapter 226, Tenn. Acts 1887, it was provided that process might
be servedllupon any agent" of a foreign corporation found within the
county where the suit was brought. This act was construed as in·
tending to enlarge, and not limit, the jurisdiction over such com-
panies. Telephone 0<>. v. Turner, 88 Tenn. 265, 12 S. W. 544. We
think a like construction should· be given to section 12 of chapter
66 of the Acts of 1875. It was not the purpose of that provision to
prevent. such corporations from being served with process in the or-
dinary way where they have a resident agent, but to provide an ad-
ditional mode of obtaining jurisdiction which might be available if
such company had no resident agent. The plea in abatement was
properly overruled.
The second, third, fourth, and fifth assignments of error may be

grouped and considered together. They present the question as to
whether the policy on the life of John H. Parker had lapsed or
terminated by failure to pay mortuary call No. 66 within 30 days
from February 1, 1893. Waiving any question as to the sufficiency
of the notice of that call under the legislation of the state of New
York, it is sufficiently established that a notice was received of that
assessment, and that, under the stipulations of the policy, call No. 66
was due and payable March 3, 1893. This call was not paid or of·
fered to be paid until 'March 18, 1893. The policy provided that the
failure to pay any mortuary call within 30 days after notice should
terminate the policy, and all former payments be forfeited to the as-
sociation. Nonpayment operated as a forfeiture without any formal
affirmative action by the association after the expiration of the credit
stipulated by the contract and formal notice of the assessment. This
seems to be well settled by the law of the state of New York, by
which law this contract must be construed. Roehner v. Insurance
0<>., 63 N. Y. 160; Robertson v. Insurance Co., 88 N. Y. 541; Fowler
v. Insurance Co., 116 N. Y. 389, 22 N.E. 576. To meet this claim
of forfeiture, the assignee of the policy. the Cleveland Woolen Mills,
relies upon an agreement, which, it alleges, was made with it by the
association, whereby the latter company agreed to give notice of any
default by Parker in the payment of future assessments to the as-
signee, and allow payments by the assignee after such notice. In
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March,. 1891, the mill company sent Mr. F. T. Hardwick to New York
for the purpose of obtaining the consent of the insurance association
to. the assignment of the Parker policy, and to make some arrange-
ment touching the payment of future assessments. Hardwick went
to the general office, and, after some explanation of the object of his
visit, was referred to Mr. J. M. Stevenson, assistant secretary of the
association, as the proper officer to confer with. The witness Hard-
wick says he had some difficulty in getting the company to con-
sent to the assignment, because not upon their printed blanks, and
not in the form in which they were in the habit of requiring such
assignments. The matter of consenting to the assignment was taken
under oonsideration by Mr. Stevenson, with the statement that he
would confer with the counsel for the association. Upon Mr. Hard-
wick's third visit to the office, he succeeded in obtaining the consent
he desired. This consent was indorsed on the policy by Mr. Steven-
son, and signed by him as assistant secretary. With reference to the
payment of future assessments, the witness says he asked "that no-
tices of the maturity of assessments be sent to the mill company, so
that they could pay the premium in case Parker did not," but that
Stevenson· "declined to send two such notices, but said they would
send notices as usual to Parker, and, if he defaulted in the pay-
ment, they would notify the mill people, and they could pay, and
after that time the notices would be sent to the mill people regu-
larly." Hardwick says he asked to have this agreement put in writ-
ing, but that Stevenson declined, "saying, in substance, that this was
a courtesy which they always showed their policy holders." He
says, further, that he (Hardwick) "expressed some concern, and he
(Stevenson) assured him that the mill. people should have an op-
portunity to pay the premiums." "His manner was so reassuring
that I relied on it, and came away feeling that they would do so."
This whole matter of agreeing to give the mill company an oppor-
tunity of paying, or giving it notice, aft€r adefauIt should be made
by Parker, is substantially denied by Stevenson. Hardwick and Ste-
venson were the only persons present, and the character of neither is
in any way assailed.' Neither is personally interested. Which shall
be credited? The learned· judge who· heard the cause on the circuit
accepted the statement of Mr. Hardwick, and we are disposed to like-
wise do so. The reasons which move us in this regard are these: Mr.
Stevenson seems to testify more from his usual course of business
than from a clear recollection. Doubting his authority to make such
an arrangement, he is disposed to think he did not. On the other
hand, Mr. Hardwick is clear and positive. The mill company had
another policy in another company, which had been transferred by
Parker to it, and Hardwick was also charged with the duty of ob-
taining from this other company a like consen.t to the assignment
and an arrangement by·which the policy could be kept up. This
other company agreed to draw on the mill company for its. premiums
on the day due, unless previously paid by Parker. This arrangement
was communicated to Stevenson, who, Hardwick says, "assured me
that his company was quite as liberal to its policy holders as that or
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any other good company." But, more than all, the subsequent con-
duct of the mill company impresses us with the belief that they were
relying upon the arrangement testified to by Hardwick. In order to
guard against a lapse of the policy by failure of Parker to pay future
assessments, Mr. Hardwick was instructed to arrange with aNew
York city bank, in case the insurance company refused any arrange-
ment for notices of assessments, to keep a deposit with it, and to
have the bank tender payment "on or about the last day on which.a
premium could be paid without allowing the policy to lapse." This
proposed arrangement was not carried out, says the president of the
company, "because this agreement with Mr. Stevenson was reported
to them by their agent, Mr. Hardwick." This failure to carry out
this preconcerted plan, by which the assignee could have been pro-
tected, or to take any other steps in that direction, tends to confirm
us in the opinion that Mr. Hardwick's memory is the more to be re-
lied on. But it has been insisted that Stevenson had no authority to
make the arrangement he did. This argument is based chiefly on
the fourth paragraph of the policy, which is in these words:
"(4) No agent of the association has authority to make, alter, or discharge

contracts, waive forfeitures, extend credit( or grant permits; and no alteration
of the terms of this contract shall be valid, and no forfeiture thereunder shall
be waived, unless such alteration or walver S'hall be in writing, and signed by
the president and one other officer of the association."

In addition to this clause in the contract itself, appellant -refers
to and points out certain provisions of the by-laws of the association
providing for an executive committee of the directors, and prescrib-
ing in general terms the duties of the secretary. In respect to these
by-laws, it is enough to sa.y that nothing in them operates as an ex-
press limitation upon the authority of the secretary as a general
officer to extend credit, as was done in this instance. :N"either is
there anything in the charter of the association or the general laws
of New York which peculiarly bears upon the authority of such a
general officer of a corporation as its secretary or assistant. Neither
a contract of insurance nor any change or alteration thereof need be
in writing. Trustees First Baptist Church v. Brooklyn Fire Ins.
Co., 19 N. Y. 305; Insurance Co. v. Shaw, 94 U. S. 574; Insurance Co.
v. Norton, 96 U. S. 234. Neither is it competent for the parties to
disqualify themselves from ability to agree by parol to any contract
which, under the law, need not be in writing, and an agreement in
the terms of a policy that no change or alteration thereof shall be
valid unless in writing indorsed thereon may itself be charged by
parol. "Parties to contracts cannot disable themselves from making
any contract allowed by law in any mode in which the law allows
a contract to be made. A written contract can be changed by
parol, and a parol one changed by writing, despite any provision
in the contract to the contrary." Insurance Co. v. Norwood, 32 U.
S. App. 490-499, 16 C. C. A. 136, and 69 Fed. 71; Insurance Co. v.
McCrea, 8 Lea, 513; Dale v. Insurance Co.,95 Tenn. 38-48, 31 S.W. 266;
Pechner v. Insurance Co., 65 N. Y. 195. "A written bargain is of no
higher legal degree than a parol one. Either may vary or discharge

82F.-83



514 82 FEDERAL REPORTER.

the other, and there can be no more force in an agreement in writing
not toag,-ee by parol than in a parol agreement not to agree in writ-
ing. Every such agreement is ended. by the new one which contra-
dicts it." Insurance Co. v. Earle, 33 Mich. 143, 153.
There is nothing in the charter. of this association, nor in the. stat-

ute law of New York, disabling this association from making any
alteration in the terms of this contract in respect to extension of
credit or waiver of forfeiture which it might see fit to make. It
follows, that the association might agree to an extension
of credit in respect to either annual dues or mortuary assessments if
it saw fit. Parol agreements, very general in their terms, for an
extension of credit in the payment of. dues, premiums, and assess-
ments to insurance companies, both life and fire, have been upheld
by the courts of the state of New York. In Howell v. Insurance
Co., 44 N. Y. 276, 285, there was evidence as to an agreement be-
tween the insurance company and the assured at the time of the
payment of the first annual premium; that thereafter,· "if anything
should happen to the assured to prevent his paying such premium on
the day whereon the same became payable, the said policy should
not thereby become null and void, but should continue in full force
for a reasonable time thereafter, so that the said premium could be
paid." The assured died while one annual premium was due and
unpaid, and a tender was made of this premium within a reason-
able time after the death of the assured. Concerning the legal effect
of this evidence, the court of appeals of New York said:
"It was not an agreement that the policy might be revived after It had

become forfeited and become null and void. It was an agreement to continue
the policy in force after the 15th of July In any year, for a reasonable time,
to enable the premium to be paid. Instead of requiring prepayment of the
premium, It gave a credit for a reasonable time. It was not an agreement
which would allow an insurance upon the life of a dead man, but it continued
the policy In force, so that there was no forfeiture of the policy or termination
of the insurance, provided that payment was made within a reasonable time,
no matter whether the person whose life was insured was dead or alive.
Hence, if there was no other agreement than the one here alluded to, there
could be no reason for saying that the policy was not In force at the time of the
death of Mr. Howell."

In Dilleber v. Insurance Co., 76 N. Y. 567, 572, 573, a forfeiture
for nonpayment of a premium was insisted upon. For the plaintiff
there was evidence that in April, 1860, the assured went to the
general office, and found there a general agent of the company and
its president, and said to them "that he wanted to give up his
policy; that he could not pay it"; that thereupon one or both of these
officers said: "You cannot; you must not give up this policy, Mr.
Dilleber; you must keep it alive. If you can't pay it when it be-
comes due, we will give you what accommodation is necessary."
During the next 15 year:s the assured paid his annual premiums, some-
times by note and sometimes by cash, but with no uniform regard
to the day of maturity. His premium for 1875 fell due December 22,
1875, and was tendered December 24th, and refused, and the assured
died January 1, 1876. This evidence was held competent, notwith-
standing the policy contained a provision that any consent or agree-
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ment whatever not signed by the president and secretary, and bear-
ing the seal of the cOlll1pany, which affected the terms of the policy,
should be void. As to this agreement the court said:
"The evidence was competent for the consideration of the jury, and not in··

sufficient to sustain the verdict. In the first place, the parties representing
the defendant upon that occasion were the president and general agent of the
company, and must be held to have had ampie authority to make such an
agreement as the plaintiff relies on. In Bliss on Life Insurance (section 275)
It Is said: 'The company will be bound by the acts of the president and
secretary performed in its office, whether such acts are in writing or verbal,
whether they make a contract, waive a forfeiture, or give a consent;' and so
are the adjudged cases. Trustees First Baptist Church v. Brooklyn Fire Ins.
Co., 19 N. Y. 305; Id., 28 N. Y. 153; Howell v. Insurance Co., 44 N. Y. 276;
Marcus v. Insurance Co., 68 N. Y. 625; Leslie v. Insurance Co., 63 N. Y. 27. In
the next piace, it was proper to show this arrangement by parol, notwithstand-
ing the language of the polley in regard to a writing. CalToll v. Insurance
Co., 10 Abb. Prac. (N. S.) 166.; Kolgers v. Insurance Co., Id. 176; Howell v.
Insurance Co.,44 N. Y. 285. In consequence of it, the insured yielded to the
request of the officers of the defendant, consented to retain the policy; and
by virtue of it the company then received his promissory note, which they
afterwards collected, and for each one of fourteen years received with more
or less regularity the stipulated premium upon the policy. Therefore the
agreement was supported by a sufficient consideration. Bodine v. Insurance
Co., 51 N. Y. 117; Dean v. Insurance Co., 62 N. Y. 642; Howell v. Insurance
Co., 44 N. Y. 276. Standing by Itseif, it fairiy permitted a conclusion that the
aITangement then made reiated to ilie entire life of the policy, or until such
earlier time as the defendant should notify the insured that the parol agree-
ment must end, and in the future the condition as written in the policy be
strictly complied with. Trustees First Baptist Church v. Brooklyn Fire Ins.
Co., 28 N. Y. 153. Indeed, It Is not easy to see what other inference could be
drawn from it. The words of the officers of the company can hardly be
limited to the payment of a premium then four months past due, or to the
note given on that occasion, for that was put in suit in September next after
it was given, or to the next succeeding premium, but they apply rather to the
polley as an instrument to be 'kept alive' or in force from year to year, not-
withstanding delay in payment of premiums. This conclusion is very much
strengthened by inferences fairly to be drawn from the conduct of the parties.
It may well be infelTed that the company had waived a strict compliance
with their written contract, and they also aid in the proper construction of
the agreement of the parties made in April, 1860. Indeed, the conduct of
both parties from the time of that transaction seems to indicate that they
regarded it as part of the alTangement of insurance, and the insured was not
in fault in trusting to its continuance. The company was bound by it. and
could not, in good faith, insist upon a strict compliance with the condition of
payment until, before a premium became due, they gave the insured notice
that they should exact It. Common fairness required so much. They can-
not, when their own interest seems to demand it, waive a condition, and, after
reliance upon it by the insured, withdraw the waiver without notice. The
arrangement proven is not unlike that conceded to have been made in the case
of Howell against this defendant (44 N. Y. 283), and whiCh was found suffi-
cient to uphold a verdict.
There remains only the question as to whether the agreement made

by Mr. Stevenson is to be regarded as an agreement made by the
corporation. As to the effect of the clause restricting the authority
of agents of the association, it is clear that that does not embrace
general agents or general officers. Bac. Ben. Soo. § 426; Association
v. Stapp, 77 Tex. 517-523, 14 S. W. 168; Marcus v. Insurance Co., 68
N. Y. 626; Hastings v. Insurance Co., 138 N. Y. 473-479, 34 N. E.
289. In the case last cited, the defense was that the policy was not
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in force at death of assured, by reason of the nonpayment of a pre-
mium. To meet this, evidence was offered of a conversation be-
tween the secretary of the company and assured, in which the secre-
tary said to the assured, who was one of its medical examiners, that
the company would carry him and give him credit for premiums due
and to become due thereafter. The trial court thought as this prom-
ise was made by the secretary when not in or at the general office of
the company, but while in another state, that he had no power to bind
his company. To this the court of appeals said:
"We cannot concur In this view. The secretary Is one of the general man-

aging agents of a corporation, and, when In the discharge of the duties of his
office, he represents the corporation itself. To waive prompt payment of a
premium about to fall due Is an act within the general powers of the secretary
of a life Insurance company. The president or other general officer of a cor-
poration has power, prima facie, to do any act which the directors could au-
thorize or ratify. Conover v. Insurance Co., 1 N. Y. 290; Booth v. Bank, 5()
N. Y. 396; Leslie v.Lorillard, 110 N. Y. 519, 18 N. E. 363; Holmes v. Willard,
125 No Y. 75, 25 N. E. 1083; Patterson v. Robinson. 116 N. Y. 193, 22 No E.
372; Rathbun v. Snow, 123 N. Y. 343, Q5 N. E. 379; Railroad Co. v. Dixon,
114 N. Y. 80, 21 N. E. 110; Corp. §§ 251-253. There was no reMon,
and we are not referred to a:ny controlling authority, for holding that the
valid exercise of his powers depends upon the particular place where he may
be at the time. T'he true test of his authority to bind t'he corporation is not
whether he acts In the general office or In a distant state, but whether, at
the time, he is engaged In the discharge of the general duties of his office, and
In the business of the corporation."

See, also, Steen v. Insurance Co., 89 N. Y.315.
The New York cases are not peculiar in respect of the validity to

be attached to agreements by a general agent changing the express
terms of a policy of insurance by parol. Of the many cases dealing
with this question, and in line with those cited from New York, we
need eite but the following: Insurance Co. v. Norton, 96 U. S. 234;
Insurance Co. v. Unsell, 144 U. S. 439-449, 12 Sup. Ct. 671; Insur-
ance Co. v. Norwood, 32 U. S. App. 490, 16 C. O. A. 136, and 69 Fed.
71; Insurance 00. v. Earle, 33 Mich. 153; Insurance Co. v. McCrea,
8 Lea, 513; Dale v. Insurance Co., 95 Tenn. 38, 31 S. W. 266. See,
also, Bae. Ben. Soc. § 426.
In Insurance Co. v. Unsell, cited above, an agreement for indulgence

in prompt payment of premiums was sought to be made out by the
general conduct of the company in dealing with the assured. Justice
Harlan adopts the language of Justice Bradley in Insurance Co. v.
Eggleston, 96 U. S. 577, where it was said by Justice Bradley, in
speaking for the court:
"We have recently, in the case of Insurance Co. v. Norton, 96 U. S. 234,

shown that forfeitures are not favored in the law, and that courts are always
prompt to seize hold of any circumstances that indicate an election to waive
a forfeiture, or any agreement to do so on which the party has relied and
acted. .Any declaration, or course of action on the part of an
insurance company which leads a party insured honestly to believe that, by
conforming thereto, a forfeiture of his policy will not be Incurred, followed by
due conformity on his part, will and ought to estop the company from insisting
upon the forfeiture, though It might be claimed under the express letter of
the contract. The company is thereby estopped from enforcing the for-
feiture."
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Returning to the facts of the case at bar touching an extension or
credit, what the secretary said was in substance this:
"We will continue to send notices to Parker, and cannot undertake to send

you notices also. But, If Parker falls to pay any assessment, we will extend
the time within which such assessment can be paid long enough to give you
notice and an opportunity to pay in a reasonable time, and thereafter we will
send notices of calls to yO'll."

Aside from any weight to be attached to this as an agreement for
an extension of credit under certain circumstances, it would operate
as a fraud to permit an assertion of a forfeiture under the facts of
this case. The assignee could have guarded against a lapse of the
policy by making tenders from time to time through a 1\ew York
bank, and Hardwick was instructed to make such an arrangement
in default of some agreement for its protection with the insurance
company. Relying upon the arrangement made with the secretary of
the company at its general office, no other arrangement was made.
To repudiate this agreement would now defeat the policy. The act of
the association through Stevenson has induced the assignee to omit
strict performance through tenders made by an agent. Under such
circumstances it would be inequitable to permit the forfeiture to be
exacted. Leslie v. Insurance 00., 63 N. Y. 27, 33; Pratt v. Insurance
Co., 55 N. Y. 505, 511; Pitney v. Insurance 00., 65 N. Y. 6, 22;
Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458; Insurance 00. v.
Norwood, 32 U. S. App. 490, 16 O. C. A. 136, and 69 Fed. 71; Insur-
ance 00. v. Eggleston, 96 U. S. 577; Insurance 00. v. Norton, Id. 234;
Insurance Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671.
The debt due from Parker to the woolen-mills company,.is now less

than the amount of the policy held as collateral, and it is assigned
as error that the assignee should be allowed a decree against the com-
pany for any greater sum than the debt remaining unpaid. The
policy itself provides that an assignee of a policy who holds as a
creditor can recover only to the extent of his bona fide indebted-
ness. It is a mistake to assume that the assignee has been allowed
as a creditor to recover any greater sum than the remainder of its
indebtedness. The legal title of the policy is in the woolen-mills com-
pany, and. the decree provides that the surplus shall be held in trust
for Mrs. Mary K. Parker, the original beneficiary, who is also a
party to the litigation. Unless the insurance company is injured, we
cannot see how it can complain; and it is not injured if it is liable to
}frs. Parker for so much of the policy as is not consumed in the pay-
ment of Mr. Parker's debt. The contention is, that as between the
insurance company and Mrs. Parker, the policy has lapl'led. There is
nothing in this. The agreement with the assignee to continue the
policy in force until it could pay any assessment which Parker failed
to pay operated to keep the contract of insurance alive as to the
entire policy, and for the benefit of all who should be concerned. The
money due on the caIl due March 3, 1893, and all subsequent calls,
was tendered to the company, and is still in its hands, subject to its
disposition, or was tendered by this bill. The policy was therefore
in force when the assured died, and the decree has been so molded
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as to protect Mrs. Parker as beneficiary of the sUIlllus and the in-
surer against further liability to her.
We· come now to the cross appeal of :Mrs. Mary K. Parker, and the

assignment of errors in her behalf. Mrs. Parker's cross bill was filed
for the purpose of setting up her title, upon the ground that her sig-
nature and consent to the assignment thereof. had been· procured by
undue influence and coercion. Her insistence is that the woolen-mills
company, for the purpose of obtaining payment of the debt due by
her husband, claimed that the debt was criminally incurred by a
misappropriation of the assets of the company under his control as the
treasurer of the corporation; that her husband, under fear of prose·
cution, made the assig-nment, and, by representations to her that
they would be ruined if she refused to join him in the assignment,
obtained her signature thereto. She further charges that she was
to acknowledge the assignment privily before a notary public, and un·
derstood that until she did so the assignment was incomplete and
invalid. It is further charged and shown that, after Mr. Parker and
his wife had signed the assignment of the policy indorsed therein, it
was delivered to the assignee, who subsequently sent a notary to take
her acknowledgment. The cross bill then alleges that, having recov·
ered from her fright, she refused to acknowledge hel- signature, and
demanded that the policy should be returned to her, which demand
was refused. Her prayer is that the said woolen mills be decreed to
hold any recovery against the insurance association in trust for her
benefit. The assignment of an insurance policy, in which a married
woman is the beneficiary, may be made without privy examination,
such as is.necessary under the law of Tennessee to convey title to
the land of a married woman. Scobey v. Waters, 10 Lea, 551, 563;
Webster v. Helm, 93 Tenn. 322, 24 S. W. 488. Her refusal to ac-
knowledge her assignment before a notary public does not in itself
invalidate it. We are not prepared to admit that the allegations of
the cross bill nor the evidence bearing upon her assignment are
sufficient to make out a case of either undue influence or coercion.
The claim against John H. Parker was for a shortage in his accounts
as treasurer of the corporation, of which he was an officer. 'I'hat her
husband feared prosecution is likely, but that the officers-of the cor-
poration threatened him with prosecution or contemplated criminal
proceedings is not satisfactorily established. That his wife, under the
circumstances, should be moved to aid him in settling such a debt, and
that he alarmed her by expressing his fears of prosecution, hardly
makes a case of coercion or undue influence. That she was actuated
by compassion for her husband, and moved by her love for him and
anxiety on his account, is probable. But we. are not prepared to say
that she has made out a case of legal coercion or duress, or one which
would justify a court in holding that she did not act freely and un-
derstandingly. But, aside from this, we are of opinion that her COll-
sent was not essential to the assignment of this policy. TIle associa-
tion issuing this policy was organized under chapter 175 of the New
York Acts of 1883, and was engaged in conducting an insurance busi·
ness on the co-operative or assessment plan. Rev. St. N. Y. (8th Ed.)
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p. 1704; Laws 1883, c. 175. By section 18 of that act it is provided
as follows:
"Membership in any such corporation, association or society shall give to

any member thereof the right, at any time, with the consent of such corpora-
tion, association or society, to make a change in his payee or payees, or bene-
ficiary or beneficiaries, without requiring the consent of such payees or benefi·
ciaries." Rev. St. N. Y. (8th Ed.) p. 1709.

Mrs. Parker had no vested interest in this policy, and the assured,
under this provision of the law governing this contract, had the right
to change the beneficiary. 'J.'here was no contract between the memo
bel' and payee by which any interest was vested in Mrs. Parker. The
.original designation of Mrs. Parker as the beneficiary was in the na·
ture of an inchoate or unexecuted gift, and left the member free,
under the provision of the law above quoted, to change the payee at
his pleasure, with the consent of the company. That Mrs. Parker paid
some of the assessments is not material, as it is not shown that she
did so with her separate estate, or under any contract by which she
was to acquire a vested right. The case of Smith v. Society, 123 N.
Y. 85, 25 N. E. 197, has no application to the facts of this case.
But it is said that the woolen-mills company took issue upon the

question of undue influence and coercion, and should not be allowed
to shift ground, and now say that that issue was immaterial. In gen-
eral terms, the answer denied that Mrs. Parker was entitled "to any
of the relief sought in her cross bill," and also insisted that it could
not be affected by any of the facts upon which the cross bill relied.
But, aside from this, we think that taking issue upon an immaterial
question of fact does not operate as an estoppel, and that it is not
too late to insist that Mrs. Parker's joining in the assignment was
not necessary to the title of the as.'.lignee under the member's assign·
ment. .
The matters we have considered are conclusive of the case, and reno

del' unneCeflsary a consideration of other questions. The decree of
the circuit court must be affirmed, each appellant paying one·half the
costs.

UNION MILL & 00. v. WARREN et al.
(Circuit Court, D. Nevada. September 18, 1897.)

No. 636.

QUIETING TITLE IN FEDERAL COUIt'l"S-STATE STATUTES.
Under the statute of Nevada relating to actions to quiet title to real prop-

erty, it is not necessary for. the plaintiff, in bringing a suit in equity for
that purpose in the federal court of Nevada, to set out specifically the
character of his own title, or of the alleged title of the defendant, but it
is always sufficient simply to allege that plaintiff is the owner and in pos-
session of the property, describing it, and that the defendant is unlawfully
asserting a claim thereto adverse to him.

This was a suit in equity by the Union Mill & Mining Company
against George Warren and others to quiet title to certain lands in
Nevada. The cause was heard on demurrer to the bill.
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W. E. F. Deal, for complainant.
Robert M. Clarke, for defendants.

HAWLEY, District Judge (orally). This is a suit in equity to
qQ,iet title to certain lands and water situate in Storey county, Nev.
The amended bill alleges that complainant is "the owner in fee, in
the possession, and entitled to the possession, * * * of 320 acres
of land," particularly describing it, "together with all the waters of
Six-Mile Canon creek, flowing or to flow to, over, or through said
land"; that the defendants claim an estate or interest therein ad-
verse to complainant; that the claim of the said defendants, and each
of them, is withont any right whatever; that the said defendants, and
each of them, has no estate, right, title, or interest whatever in said
land or premises, or to said waters of said Six-Mile Canon creek,
or any part thereof; that the claim of the defendants operates as and
is a cloud upon the title of complainant to said land and premises,
and to the waters of said Six-Mile Canon creek, and causes complain-
ant irreparable injury, and defendants threatellt to continue, and do
continue, to set up and claim said title to said land and premises and
to said waters, adverse to complainant. To this bill the defendants
interposed a demurrer, upon the following grounds:
"(I) The blll of complaint does not state facts sufficient to constitute a cause

of action. (2) The bill of complaint does not show that defendants have done
or caused to be done any act or thing which casts a cloud upon the title of
complainant to the land described in the bill of complaint. (3) The bill of com-
plaint does not show that complainant has ever appropriated, or is the owner
of, or has any right to or use of, the water of said Six-Mile Canon creek. (4;
The bill of complaint does not show that defendants have appropriated or
diverted, taken, or used the waters of said Six-Mile Canon creek, or any part
thereof, or in any manner deprived complainant of the same, or the use thereof.
(5) The bill of complaint does not allege or show the nature of defendants'
claim, or what it is that constitutes the cloud."

This demurrer cannot be sustained. No authorities have been
cited by counsel in its support., The allegations of the complaint
are sufficient to constitute a cause of action to quiet title to the
property in controversy. The statute of Nevada provides:
"An action may be brought by allY person in possession, by himself or his

tenant, of real property, against any person who claims an estate or interest
therein, adverse to him, for the purpose of determining such adverse claim,
estate, or interest."

Under these provisions, of themselves clear, the supreme court of
this state has repeatedly held that it is not necessary for a plaintiff'
to set out specifically the character of his own title, or of the alleged
title of the defendants; that it is always sufficient simply to allege
that plaintiff is the owner and in possession of the property, describ-
ing it, and that the defendants are unlawfullv asserting a claim there-
to adverse to him. The only case that lends any support whatever
to the views contended for by defendants' connsel is that of Blasdel
v. Williams, 9 Nev. 161 (from which I dissented), which was directly
overruled in Mining Co. v. Marsano, 10 Nev. 370, 378. See, also,
Golden Fleece Gold & Silver Co. v. Oable Consolidated Gold &
Silver Min. 00., 12 Nev. 312, 320; Rose v. Mining Co" 17 Nev. 25,52,
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27 Pac. 1105. Numerous state decisions, rendered under statutes simi-
lar to the statutes of this state, have held such averments in the com·
plaint to be sufficient. Curtis v. Sutter, 15 Cal. 259, 262; Head v.
Fordyce, 17 Cal. 149; Rough v. Simmons, 65 Cal. 227, 3 Pac. 804;
Wall v. Magnes, 17 Colo. 476, 480,30 Pac. 56; Amter v. Oonlon, 22
Colo. 150, 43 Pac. 1002; ToUeston Club v. Clough (Ind. Sup.) 43 N. E.
647.
In Curtis v. Sutter, Mr. Justice Field, in delivering the opinion of

the court, after stating that the statute of California (from which our
statute was copied) enlarges the class of cases in which equitable
relief could formerly be sought in quieting title, and that it author-
izes the interposition of equity in cases where previously bills of
peace would not lie, said:
"Under the statute of this state, It is unnecessary for the plaintiff to delay

seeking the equitable interposition of the court until he has been disturbed in
his possession, by the institution of a suit against him, and until judgment In
such suit has passed In his favor. It Is sufficient if, whilst in the possession or
the property, a party out of possession claims an estate or interest adverse
to him. He can immediately, upon knowledge of the assertion of such claim.
require the nature and character of the adverse estate or Interest to be pro-
duced. exposed, and judicially determined, and tlJe question of title be thus
forever qUieted. It does not follow from the fact that the suit Is brought In
equity that the determination of questions purely of a legal character In rela-
tion to the title will necessarily be withdrawn from the ordinary cognizance
of a court of law."

But the question is set at rest, so far as the national courts are con-
cerned, by the decision of the supreme court of the United States in
Ely v. Railroad Co., 129 U. S. 291, 9 Sup. Ct. 293. The averments in
the complaint in that case are identical with this case in so far as
they relate to the land. The prayers for relief are alike. The com-
plaint in that case was demurred to, and the was sustained
in the lower court, and affirmed by the supreme court of the territory
of Arizona, upon the ground that the action must be treated as a suit
in equity only, and that the complaint made out no case for equitable
relief. The court shows that this ground would undoubtedly be cor-
rect in cases arising in states where the distinction between actions
at law and suits in equity is preserved, but that it has no application
in states where such distinction does not exist. The court then
quotes the statute of Arizona, which is identical with the statute of
this stafe, except it leaves out the qualification that the party, in
order to bring the suit, must be in possession of the property. With
reference to the sufficiency of the complaint under this statute, the
court said:
"The manifest intent of the statute, lUI thus amended, is tlJat any person

owning real property, whether in possession or not, in which any other person
claims an adverse title or interest, may briJ;lg an action against him to de-
termine the adverse claim and to quiet the plaintiff's title. It extends to ca8es
in which the plaintiff is out of possession, and the defendant is in possession,
and in Which, at common law, the plaintiff might have maintained ejectment.
An allegation, in ordinary and concise terms. of the ultimate fact that the plain-
tiff is the owner In fee, Is sufficient. without setting out matters of evidence
or what have been sometimes called 'probative facts,' which go to establish
that ultimate fact; and an allegation that the defendant claims an adverse
estate or Interest is sufficient, without furtlicr defining it, to put him to a dis-
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claimer or to allegation and proof of the estate or interest which he claim!!,
the nature. of which must be known to him, and may not be known to the
plaintiff.. These conclusions accord with the decisions of the courts of California
and Indiana under similar statutes, from one of which the present statute of
Arizona would seem to have been taken. Payne v. Treadwell, 16 Cal. 220,
242-247; Statham v. Dusy (Cal.) 11 Pac. 606; HeeseI' v. Miller ('Cal.) 19 Pac.
375; RaJlroad Co. v. Oyler, 60 Ind. 383, 392; Trittlpo v. Morgan, 99 Ind. 269.
The result is that the complaint in this case is sufficient to authorize the court
to determine the claim of the defendants and the title of the plaintiff, and
also, if the facts proved at the hearing shall justify it, to grant an injunction
or other eqUitable relief."
In Mining 00. v. Kerr, 130 U. S. 256,260,9 Sup. Ct. 511, the court,

in discussing the same question, said:
"The first issue to be determined is whether the complaint is sufficient to

authorize the admission of evidence impeaching the validity of a patent, or to
sustain a judgment annulling it. This question was directly presented in the
case of Ely v. Railroad Co. (recently decided by this court) 129 U. S. 291,
9 Sup. Ct. 293. That was an action commenced in a territorial court under the
statutes of that territory, almost literally the same as the statutes of Utah
under which this action arose, and the prayer for relief was precisely the same
in both complaints. The court held in that case that the rule enforced in the
circuit and district courts of the United States, that a bill in equity to quiet
title or remove clouds must show a legal and equitahle title in the plaintiJr,
and set forth the facts and circumstances on which he relies for relief, docs
not apply to an action in the territorial court founded upon territorial statutes,
which unite legal and equitable remedies in one form of action. The complaint
in the present case, in compliance with the requirements of the practice act
of Utah territory, states in concise language the two ultimate facts upon which
the claim for relief depends,-that the plaintiff is In possession of the property.
and that the defendant claims an interest therein adverse to him. These are
sufficient to require the nature and character of the adverse claim on the part
of the defendant to be set up, inquired into, and judicialiy determined, and
the question of title finally settled."

It is deemed to be unnecessary to specifically notice the criticism
of defendants' counsel as to the alleged ownership in fee to the
waters of Six-Mile Canon creek, or to state what evidence it will be
necessary for complainant to introduce in order to establish a right
to the land and water. It is enough to say that the ultimate facts
are sufficiently alleged. The demurrer is overruled.

UNION MILL & MINING 00. v. WARREN et aL
(Circuit Court, D. Nevada. September 13, 1897.)

No. 637.
INJUNCTION-THREATENED TRESPASS-SUFFICIENCY OF BILL.

A bill to enjoin the commission of a threatened trespass is sufficient, With-
out alleging any overt act towards the invasion or destruction of complain-
ant's rights, if It alleges threats to commit the trespass, and that it will
be committed unless enjoined, and will cause irreparable injury to com-
plainant.

W. E. F. Deal, for complainant.
Robert M. Olarke, for defendants.

HAWLEY, District Judge (orally). This is a suit in equity for an
injunction to enjoin defendants, and each of them, from entering


