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TAYLOR v. KERCHEVAL.
(CIrcuit Court, D. Indiana. September 28, 1897.)

No. 9,475.

1. JURISDICTION 011' FEDERAL COURTS - REMOVAL OF OFFICERS - EXECUTIVE
FUNCTIONS.
The national courts cannot rightfully interfere with executive action ill

any case where an executive officer Is authorized to exercise judgment ur
discretion in the performance of an official act.

2. EQUITY JURISDICTION-INTERFERENCE WITH EXECUTIVE ACTION.
Courts of equity concern themselves only with matters of property and

the maintenance of civil rights, and have no jurisdiction in IDatters of an
executive or political nature; nor do they interfere with the duties of any
department of the government except under special circumstances, and then
only when necessary to the protection of rights of property.

8. OFFICERS-POWER OF REMOVAL.
The power to remove the incumbent of an office is incident to the power

of appointment.
4. DEPUTY MARSHAI,S-POWER OF MARSHAl, TO REMOVE.

An office deputy of a United States marshal has no vested right of prop-
erty In his office or employment, under the act of May 28, 1896. He Is
employed by the marshal, and his tenure of office terminates with the ex-
piration of the marshal's official term; and a court of equity has no juris-
diction to restrain the marshal from removing him.

Ii. SAME-CIVIL SERVICE LAW-EXECUTIVE RULES.
The rules promulgated by the president which place office deputies In

the marshal's office in tlle classified civil service list are not a statute, nor
have they the force of law. They are merely executive rules and regula-
tions by authority of law, and are effective, if at all, only for the internal
control and government of the civil service and the executive departments.
The courts of equity have no jurisdiction or authority to enforce them.

Holstein & Hubbard,Henry Warrum, and J. M. Berryhill, for com-
plainant.
Hawkins & Smith and Albert W. Wishard, for defendant.

BAKER, District Judge. This is a suit by the complainant,
Charles P. Taylor, an office deputy employed in the office of the mar-
shal of the district of Indiana, to enjoin the defendant, Samuel E.
Kercheva:l, as such marshal, from removing him from his office or
employment as such office deputy. The bill sets forth that the com-
plainant is a United States deputy marshal for the district of Indiana,
and is an office deputy; that in October, 1896, he was appointed to
such, office. and duly qualified as such officer by taking the required
oath of office, and has since then discharged the duties thereof, and is
still SUch United States deputy marshal; that on the ---," day of
-,1896, in accordance with the order and direction of the pres-
ident "Of the United States, the attorney general of the United States
revised the existing classification of the offices and positions in the
depar.tihent of justice so as to include the office occupied by the com-
plainant -within the classified list of those entitled to the benefit of
the civil service laws of the United States and the rules and regula-
tions thereunder; that in November, 1896, the president of the Unit·
ed States, by an order, as provided by law, extended the
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civil service laws, rules, and regulations to the position occupied by
the complainant, and deClared arid provided that the operations of
the said la""li!,and the rules and regulatio:p,spromulgated
thereunder, should cover and include the positiou of office deputies
of the United States marshals and incumbents thereof, and that,
under the laws of the United States, the office and position of .office
deputy of the United States marshals are under the civil service
laws, rules, and reguilltioll.s, and are governed thereby; that in March,
1897, the defendant, Samuel E. Itercheval, became aud was duly
appointed and qualified as United States marshal for the district of
Indiana,and is now such marshal; that the defendant proposes and
threatens to remove the complainant from his said office and position,
and to prevent him from exercising the duties thereof; that he has
announced and declared his intention to oust and remove the com-
plainant from his office and position as office deputy marshal, and has
notified,threatened, and warned him that on August 1, 1897, he would
remove him, and would thereafter refuse and decline to let him serve
or act as Sllch deputy, and would decline to recognize or treat him as
such, and would appoint another in his place and stead; that the com-
plainanthas always faithfully, diligently, and promptly discharged
the duties of his said office, and has not given any cause for his re-
moval, and in fact no cause exists for such removal, and the defend-
ant alleges no cause for such proposed removal other than that the
complainant is a Democrat in politics, and he intends to have none
but a Republican in the said office; that the defendant does not com-
plain in any way as to the faithfulness and carefulness with which
the complainant has always discharged the duties of said office, and
bases his intended action solely upon the political ground aforesaid;
that the defendant will, unless restrained and enjoined by the order
of the court, carry out his threatened purpose, and remove the com·
plainant from his office,whereby he will suffer great and irreparable
loss and damage consequent thereon; and that the complainant has
no remedy at law, and, unless the court will grant him relief, he is
remediless in the prernises. The complainant prays for a temporary
restraining order, and, on the final hearing, for a perpetual injunc-
tion. 'To this bill the defendant has interposed a demurrer, and in-
sists that'it discloses no caSe for injunctive relief.
Under out system of government, however it may be in the parent

country, all offices are created by law, and exist for the public good,
and not for pI'ivilte emolument. Honesty, capacity, and fi1ness, and
not partisan activity, should determine the right to hold'officel be-
cause the former qualities,; rather than the latter, willaff6rd the people
an efficient public service. And, in so far as the ;civil service law
tends to the securing of a better civil service, it will commend itself
to the people; and it ought to receive, and I doubt not it will receive.
from the jUdicia:! department, all the aid which, under the distribu-
tion of,govertlmental powers in our national system, can: be accorded
to it. HOI\Ve\1er, ready the courts may be to aid in securing a better
-and more efficient civil service, they may not do this by overpassing
the proper limitations of judicial authority. '
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Lying at the threShold of every snit brought in a court of the
United States is the question of jurisdiction. National courts of
equity have no jurisdiction over causes of action when there is a
plain and adequate remedy at law. Nor, under the distribution of
powers in the federal constitution, have the courts of law jurisdic-
tion of questions of a legislative or executive character. It was set-
tled, upon great consideration, in the case of Marbury v. Madison,
1 Cranch, 137, that the national courts cannot rightfully interfere with
executive action in any case where an executive officer is authorized
to exercise judgment or discretion in the performance of an official
act. It is only in cases where an executive officer is required to
perform a mere ministerial duty, involving no exercise of judgment
or discretion, that the courts may control or direct the performance
of such ministerial acts. The same doctrine is affirmed in Ex parte
Hennen, 13 Pet. 230, and has never been doubted or denied. The ap-
pointment and removal of officers or employes involve the exercise of
judgment and discretion, and have never, so far as the court is advised.
been regarded or held to be mere ministerial acts.
But the jurisprudence of the United States has always reeognized

the distinction between common law and equity, under the consti-
tution, as matter of substance as well as of form and procedure; and
this distinction has been steadily maintained, although both juris-
dictions are vested in the same courts. Fenn v. Holme, 21 How. 481;
Thompson v. Railroad Co., 6 Wall. 134; Cates v. Allen, 149 U. S. 451,
13 Sup. Ct. 883, 977; Mississippi Mills v. Cohn, 150 U. S. 202, 205,
14 Sup. Ct. 75. It is firmly settled that courts of chancery concern
themselves only with. matters of property and the maintenance of
civil rights. Such courts have no jurisdiction in matters of an ex-
ecutive or political nature; nor do they interfere with the duties of
any department of the government except under special circumstan-
ces, and then only when necessary to the protection of rights of prop-
erty; nor can they interfere to restrain criminal or immoral acts
unless they affect or threaten to invade rights of property. In re :oebs,
158 U. S. 564, 15 Sup. Ct. 900; Luther v. Borden, 7 How. 1; Mississippi
v. Johnson, 4 Wall. 475; State of Georgia v. Stanton, 6 Wall. 50;
In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482; Holmes v. Oldham, Fed.
Cas. No. 6,643; Muhler v. Hedekin, 119 Ind. 481, 20 X. E. 700.
''Neither the legislative nor the executive department," said Chief Jus-
tice Chase, speaking for the court, in Mississippi v. Johnson, supra,
"can be restrained by the judicial department, though the acts of
both, when performed, are, in proper cases, subject to its cognizance."
And Mr. Justice Gray, speaking for the court in Re Sawyer, supra,
said: "The office and jurisdiction of a court of equit,y, unless en-
larged by express statute, are limited to the protection of rights of
property." And it is clear that the complainant has in no just sense
a rigbt of property in his office or employment, for, if he had, con-
gress would be powerless to abolish his office or to impair its tenure.
To assume jurisdiction to control the exercise of executive or politi-
cal· powers, or to protect individuals in the enjoyment of purely polit-
ical rights, would be to invade the domain of other departments of
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the government, or to intrench upon the jurisdiction otthe courts of
common law.
In 2 Beach, Mod. Eq. Jur. § 670, it is said:
"The jurisdiction to determine the title to a public office belongs exclusively

to courts of law, and equity has no jurisdiction over the appointment and re-
moval of public officers, and will not interfere in cases of this character, even
In a collateral or Indirect proceeding, or In a bill to enjoin."
And the learned author cites cases too numerous to be inserted

here, which fully support the text.
The same principle has been repeatedly announced by. state courts

of high authority. In Fletcher v. Tuttle, 151 Ill. 41,37 N. E. 683, the
supreme court of Illinois say:
"The question, then, is whether the assertion and protection of polltical

rights, as judicial power is apportioned in this state between courts of law
and courts of chancery, are a proper matter of chancery jurisdiction. We
would not be understood as holding that political rights are not a matter or
jUdicial sollcitude and protection, and that the appropriate judicial tribunal will
not, in proper cases, give them prompt and efficient protection; but we think
they do not come within the proper cognizance of courts of equity."
To the same effect are In re Sawyer, supra; State of Georgia v. Stan-

ton, supra; Sheridan v. Colvin, 78 TIL 237; Dickey v.Reed, Id. 261;
and Harris v. Schryock, 82 Ill. 119.
The general doctrine as to public officials is thus stated by the

court of appeals of New York in the case of People v. Canal Board,
55 N. Y. 393:
"A court of equity exercises its peculiar jUrisdiction over pUblic officers to

control their action only to prevent a breach of trust affecting public fran-
chises, or some megal act under color or claim of right affecting injuriously
the property rights of individuals. A court of equity has, as such, no super-
visory power or jurisdiction over public officials or pUblic bodiell, and only takes
cognizance of actions against or concerning them when a easels made coming
within one of the acknowledged heads of equity juriSdiction."
In the· case- of Muhler v. Hedekin, supra, the jurisdiction of a court

of equity to enjoin the members of a c()lnmon council of a city from,
wrongfUlly and without authority of 'law, removing the water trus-
tees of such city, was considered by the supreme court of Indiana in
a learned opinion delivered by Mr. Justice Mitchell. The court there
held that:
"Courts of cilancery are not invested with power over the subject of re-

movals of public officers, no matter In whom the power to make removals Is
vested."
It was declared that:
"The subject-matter of their jurisdiction relates to civil property. Injury

to property, actual or threatened, is the foundation of chancery jurisdiction.
It is not concerned with matters of a political nature. The general principle
that equity possesses no power to revise, cohtrol, or correct the action of pub-
lic, political, or executive omcera or bodies Is, of ·course, well understood."
After reviewing numerous authorities, the court further said:
"We by no means intend to assert that the duty may not be imposed upon

the courts to determine whether or not the common council of a city may not
have acted llutsideof its authority, when it has assumed to act upon matters
not intrusted it; or that courts wlll not, In proper cases and on proper ap-
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plication, restrain Inferior officers and bodies, and compel them to act within
the limits of the law, when such officers or bodies are assuming to act upon
matters not committed to their discretion; nor do we hold that an officer un-
lawfully removed or interrupted in the discharge of his official duties is
remediless. What we mean to assert is that acts that are within the discretion
of the governing body of a city, or acts which are absolutely void, and do not
in some way affect or threaten individual property rights or the interest of
taxpayers, are not subject to the control of courts of chancery. If, t1lerefore, it
were conceded t1hat the common council of a city was about to proceed to hear
cbarges preferred against an officer over wbom it had no power or control
whatever, with a view of adopting a resolution looking to his removal or ex-
pulsion from office, a case would not be presented for the exercise of the chan-
cery powers of the court. Such a resolution would be without any effect what-
ever, and the law affords adequate means for the protection of one in office
against mere harmless assumption, such as is supposed, witlhout resorting to a
court of equity."
If the marshal is vested with the power to remove his office dep-

uties, a court of equity cannot interfere with his exercise of judg-
ment and discretion in making sUch removal. If he is not possessed
of such power, his act of removal is a mere harmless assumption,
which will be treated as a nullity whenever and wherever drawn in
question, without resorting to a· court of equity. The court cannot
assume that the attorney general or the president of the United
States will not at once correct the wrongful act of the marshal when
brought to his attention. The power and authority of the executive
department are ample to correct all acts of usurpation or insubordi-
nation on the part of the marshal; and for this, if for no other rea-
son, this court, as a court of chancerv, is without jurisdiction.
Having reached the conclusion that the court is without jurisdic-

tion, I might perhaps properly abstain from expressing opinion
upon other questions involved; but as those questions have been
argued with learning and ability, and the court has been invited to do
so, I will proceed to state my views briefly upon the merits of the
controversy.
I think it too clear to admit of serious debate that prior to the

act of May 28, 1896, the tenure of office of the deputy marshal was
only co-extensive with that of the marshal, his principal, and expired
when the term of the marshal expired, unless continued or enlarged
by special provision of law. Such has been the understanding andi
practice of all departments of the government since the adoption of
the constitution. The marshal was authorized to appoint one or
more deputies, and their compensation, within certain limits, was a
matter of contract between the marshal and the deputy. The deputy
was empowered to act for the marshal, and his authority and pOwer
were limited by those of his principal. Provision was made for the
payment of the deputy out of the fees which he earned, but those fees
were due to and collectible by the marshal alone, and every official
service or act of the deputy was performed in the name of the mar-
shal. The bond of the marshal covered all official defaults and m.is-
feasances, whether of the marshal in person or of his deputies. In
the strictest sense, the deputy marshal was only authorized by the
marshal to exercise the office or right possessed by him in his name,
place, and stead.
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In the judiciary act of September 24, 1789 (1 Stat. 73, 87), continued
in force by sections 789.und ·790, He". St. ;1.878, it is provided that:
"Incase of the death of any marshal his deputy or deputies shall continue in

office, unless otherwise specially removed, and· shall execute the same in the
name of the deceased, until another marshal shall be appointed and sworn;
and the defaults or misfeasances In office of such deputy or deputies in the
meantime, as well as before, shall be adjudged a breach of the conditions of
the bond given by the marshal who appointed t!hem; and every marshal 01'
his deputy when removed from office, or when the term for which the marshal
is appointed shall expire, shall have power notwithstanding to execute all SUCll
precepts as may be in their hands respectively at the time of such removal
or expiration of office."
In Powell v. U. S., 60 Fed. 687, it is ruled that'a deputy marshal is

not such an officer of the United States as can maintain a suit against
the United States for services rendered by him, and that for such serv-
ices he must look to the marshal who employed him, and for whom he
rendered the services fol' which he brings suit.
And in Douglas v. Wallace, 161 U. S. 346, 16 Sup. Ct. 485, it is held

that: .
"The clalpls of deputy marshals against the marshals for services stand upon

the same tooting as those of an ordinary employ6 against his employer."
And if the position of a deputy marshal under the judiciary act of

1789 had been that of one holding office in his own right, instead of
being a mere employe of the marshal, his situation would have been
no more favorable.
The supreme court of the United States, in Re Hennen, 13 Pet. 230,

258, held that:
"All offices the tenure of which Is not fixed by the constitution or limited by

law must be held eith('r during good behavior, or (which Is the same thing 'n
contemplation of law) during the life of the incumbent, or must be held at the
will arid discretion of some department of the government, and subject to rc-
moval at pleasure. It cannot for a moment be admitted that it was the inten-
tion of the constitution that those offices which are denominated 'inferior
offices' shoiIld be held during life. And, if removable at pleasure, by whom
is such removal to be made? In the absence of all constitutional provision or
statutory regulation, it would seem to be a sound and necessary rule to con·
sider the power of removal as incident to the power of appointment. 'I'his
power of removal from office was a subject much disputed, and upon which a
great diversity of opinion was entertained, In the early history of the govern-
ment. This related, however, to the power of the president to remove otllcers
appointed with the concurrence of the senate; and the great question was
whether the removal was to be by the president a.lone, or with the concurrence
of the senate, both constituting the appointing power. No one denied the
power of the president and senate jointly to remove where the tenure of the
office was not fixed by the constitution. which was a full recognition of the prin-
<;iple that the power of removal was incident to the power of appointment."
In the case of Parsons v. U. /:s., 167 U. S. 324,17 Sup. Ct. 880, there is

an elaborate discussion of the power of the president to remove a dis·
trict attorney of the United States before the expiration of the term for
which he was appointed, and by and with the advice and consent of the
senate to appoint his successor. In this case it was declared as the
unanimous judgment of the supreme court that the president could
lawfully remOve a district attorney of the United States within the
four years from the date of his commission, notwithstanding the stat·
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ute explicitly provides that "district attorneys shall be appointed for
a term of four years, and their commissions shall cease and expire at
the expiration of four years from their respective dates." The stat-
ute was construed to mean that their tenure of office should not ex-
ceed four years, subject to the right of the president to remove them
sooner. Even conceding the complainant to be an officer of the Unit-
ed States, and not an employe, the right of the president to remove
him at any time is undoubted; and it would be an idle ceremony for
the court to attempt to retain him in office when his removal rests
exclusively in the discretion of the executive.
Such being the relation which a deputy bore to the marshal who

appointed him, the question arises whether the act of May 28, 1896,
has wrought any change in their relations in respect to the power of
removal. In express terms, clearly, no change has been made, and an
examination of that act will show that no change has been wrought
by implication. The tenth section of that act provides as follows:
"sec. 10. That when in the opinion of the attorney general the public interest

requires it, he may, on the recommendation of the marshal, which recommenda-
tion shall state the facts as distinguished from conclusions, Showing necessity
for the same, allow the marshals to employ necessary office deputies and
clerical assistance, upon salaries to be· fixed by the attorney general, from
time to time, and paid as hereinafter provided. When any of such office depu-
ties is engaged in the service or attempted service of any writ, process, sub-
pama, or other order of the court, or when I/.ecessarily absent from the place
of his regular employment, on. official business, he shall be aliowed his actual
traveling expenses only, and his necessary and actual expenses for lodging and
subsistence, not to exceed two dollars per day, and the necessary actual ex-
penses in transporting prisoners, including necessary guard hire; and he shall
make and render accounts thereof as hereinafter provided."
And the eleventh section of the act provides as follows:
"Sec. 11. That at any time when, in the opinion of the marshal of any district,

the public interest will thereby be promoted, he may appoint one or more dep-
uty marshals for such district, who shall be known as field deputies, and, who.
unless. sooner removed by the district court as now provided by law shall hold
office during the pleasure of the marshal, except as hereinafter provided, and
who shall each, as his compensation, receive three-fourths of the gross· fees.
including mileage, as provided by law,earned by him, not to exceed one
thousand five hundred dollars per fiscaIyear, or at that rate for any part of. a
fiscal and in addition shall be allowed his actual necessary expenses, not
exceeding two dollars a day, while endeavoring to arrest, under process, a
person charged with or convicted of crime." 29 Stat. 182.

These sections provide for two classes of deputies, denominated, re-
spectively, "field deputies" and "office deputies." We are not now
concerned with field deputies. The marshal, under existing law, is
required to recommend the appointment of one or more office depu-
ties, stating the facts showing the necessity of their employment,
when, if the attorney general is satisfied that such neeessity exists,
he may authorize the marshal to employ one .or more office deputies
at a salary to b.e fixed by the attorney general. All that the attor-
ney general does is to determine whether office deputies shall be ap-
pointed, and tofu their compensation. When he has so determined,
themarshalmuat appointor employ such office deputies. The j;lttor-
.ney general does. not appoint or employ such, deputies in any
sense than the congress does when it authorizes the marshal to em-
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ploy deputies. It is clear that tbe appointment or employment of tbe
office deputy is made by tbe marshal, just as certainly assucb depu-
ties were appointed by bim before tbe act of May 28, 1896, became a
law. It therefore follows that the marshal may remove bis office
deputies unless the rules and regulations of the civil service commis-
sion and tbeirpromulgation by an executive order bave changed the
law. U. S.v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764.
It needs neither argument nor citation of authority to demoustrate

tbat neither tbe president nor the civil service commission is clothed
with legislative powers. Neitber can change the law, either by repeal
or by making a new enactment. And it is equally elementary that
congress cannot delegate its legislative powers either to the president
or tbe civil service commission. The rules promulgated wbich place
office· deputies in the marshal's office in the classified civil list are not
a statute, nor bave they the force of law. They are merely executive
rules arid regulations, promulgated by authority of law, and are ef-
fective, if at all, only as rules and regulations for the internal con-
trol and government of the civil service and the executive depart-
ments. Tbe courts ofchl:)1lcery bave po jurisdiction.or authority to
enforce sucb rules or regulations. Their enforcement lies within the
domain of the executive departments, which possess ample power to
enforce the proper observance of and subordination to tbe rules and
regulations promulgated by tbe executive for the government of those
employedin anyexecutivedepartment of the government. If themar-
shal,by the removal or threatened removal of the complainant, has vio-
lated, or is about to violate, those rules and regulations, there is ample
power in the department of justice to redress the wrong, without any
resort to a court of chancery. In the opinion of the court, the tenure of
office or employment of the complainant terminated with the expira·
tion of the official term of the late marShal, Hawkins, by whom he was
employed; and this view is in accordance with the views held by the
comptroller of the treasury and the present attorney general. It fol-
lows that .the demurrer to the bill must be sustained, and, as the bill
cannot be amended to state a good cause of action, it will be dis-
missed forwant of equity, at complainant's costs.

SMITH v. PENDERGAST.
(Distrlct S. D. New York. June 24, 1897.)

PRAcTICE.:.J:Bol<iD .ON ApPEU-'-DISMISSAL OF ApPEAL-SURETIES LIABLE.
'In Di:}eember, 1882,the defendant, on appeal from a jUdgment in per-
sonam, a bo,nd with sureties "to prosecute such appeal with
effect and pay all .and costs awarded against him as such appel-
lant," ,etc. ,After various vicissitudes, including the appellant's bankruptcy
'and assignment, the death of the proctors on each side, and the appellant's
death In 1890, no return of tlle record to the cirCUit court having been
made, t1ierespondent on motion procured a dismissal of the appeal, and
the order entered in the cIrcuit court that "the cause be remitted
to the, district court for final proceedings,!' To a motion for summary
judgmenttheraupon against the sureties 'on the bond in the district court,
It was • that the bond did not prOVide for a payment by the
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sureties in case of dismissal; that summary judgment upon the bond could
not be had, or if so, the libelant's laches Should preclude any recovery.
Held: (1) That the provisions in the condition of the bond were distinct,
and that the bond became operative against the sureties upon the failure
of the appellant to "prosecute the appeal with effect" by procuring a
return of the record as required by the rules; (2) that upon the remittitur
filed, the district court was the appropriate one to enforce the bond; and
that the admiralty practice warrants a summary proceeding against the
sureties in such cases by order to show cause, upon which every legal and
equitable defense available to the sureties can be examined and adjudged
as fully as upon a plenary action; (3) that on its appearing that there had
been no part payment, the laches were equal on each side, and did not
debar summary proceedings on the judgment.

Franklin Leonard, Jr., for libelant.
& Benedict, for sureties.

BROWN, District Judge. On the 10th of Novem,ber, 1882, the
libelant obtained a judgment against the defendant as owner of tbe
bark "Thomas Fletcher," for seaman's wages, amounting with interest
and costs to $190.12. On the 2d of December, 1882, a notice of ap-
peal to the circuit court was filed, and at the same time an appeal bond
was filed to stay execution, which was executed by the above-named
defendant as principal, and by George Bell and Charles F. Elwell.as
sureties, by which they bound themselves to the libelant in the sum of
$380.24, upon condition that the bond should be void if the libelant
should "prosecute said appeal with effect, and pay all damages ami
costs which shall be awarded against him as such appellant, if he
should fail to make said appeal good."
The return of the record to the circuit court not being procured to

be made by the appellant as required by the rules, various motions suc-
ceeded, with orders of the circuit court granting time; but the condi-
tions of those orders were not complied with, and no return of the rec-
ord to the circuit court was ever filed.
On the 17th of March, 1883, the defendant, Pendergast, became in-

solvent and made an assignment of his property, and subsequently
the defendant's proctor died. In March, 1887, the libelant's proctor
died, and Pendergast, the defendant, died in March, 1890.
In ---, 1896, the libelant employed a new proctor to bring the

litigation to a close, and in August upon notice to the sureties the ap-
peal was dismissed in the circuit court for failure to procure the return,
without costs; and upon a resettlement of the order on the 14th of No>-
vember, 1896, the circuit court directed that "the be remitted to
the distriCt court for final proceedings." Upon the-filing of a certified
copy of this order in the district court, application was made for a
summary judgment against the sureties in the bond upon an order to
show cause, according to rules 21, 57 (Old Rule 144); on which order
the application for judgment was strenuously opposed by the proctors
for the sureties, on the grounds, that the bond could not be proceeded
on in this court; that the bond does not provide for any payment in
case of a dismissal of the appeal, but only for the payment of the dam-
ages and costs awarded by the appellate court on the appeal, none such
being there awarded; that proceedings could Dot be had summarily,
because the bond contains no clause to that effect; and finally, be-
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caUSe the great laches of thelibelant on the appeal should preclude
anytecovery against the stll'eties. .
The.afJidavits presented on the above motion not giving any very

satisfactory explanation of the long slumber of the appeal, nor show-
ing o#JIie other handariy payment of the judgment, in order to give

for proof of any facts affecting the equities of the parties,
or explaining the long pendency of the appeal, a reference was ordered
to a commissioner, on which both parties have given evidence. From
the comlnissioner's report it appears that no part of the judgment
has ever been paid, and there is no recognizable legal or equitable
defense against the liability of the sureties upon their bond.
Upon exceptions to the report, and application by the libelant for

summary judgment and execution against the sureties, the above ob-
jections are renewed; but upon consideration I cannot sustain any of
them. .
L The appeal bond should be enforced in this court. When the

cause was remitted by the court to this court for final proceed·
ings, and the order to that effect was filed in this court, the bond on
appeal followed· the cause into this court, and must be enforced here,
if at all.. The Wanata, 95 U. So 600, 618.
2. clause in thecondition of the bond has been broken, for

the reason. that the appellant "did, not prosecute the appeal with
effect," as therein provided.' To prosecute the appeal with effect, it
was necessary that the appellant should procure a return of the record
of this court to be filed in the circuit court. See The BrantfOl'd City,
32 Fed. 324. The appellant having failed to do this, the obligation
of the bond stands good; and the legal damages for this breach of the
first clause in the condition of the bond are the amount of the jUdg-
ment and interest, not exceeding, however, the penalty of the bond.
It is urged by the counsel for the sureties, that the condition of the

bond, that the appellant "shall prosecute the appeal with effect and
pay all damages and costs which shall be awarded against him as such
appellant if he should fail to make said appeal good," are in effect but
one single condition; and that the first clause is identical in meaDIng
with the last. If this construction were correct, the words "prose-
cute said appeal with effect'" would be mere surplusage. The coun-
sel's contention is really to that effect, since it is claimed that no dam-
ages can be recovered upon this bond because the court of appeals has
not awarded any damages by reason of the dismissal of the appeal.
I cannot so conatrue the condition of this bond. .On the contrary

the words "shall prosecute said appeal with effect" constitute adistinct
clause, and are intended to cover precisely the case which has arisen
here; namely, to prevent an appellant who takes an appeal from pro-
curing any stay of proceedings during the time allowed for procuring
a return without giving security therefor. To allow such a stay with-
out security would be wholly contrary to the policy of the law, and tlf
the ordinary practice. The words of this clause are adapted to this
object; and it would be a most unreasonable construction to treat
them as surplusage, so as to allow a temporary stay without any se-
curity at all, during which time, as happened here, the defendant
might become insolvent



BM;ITH V,. PENDERGAST. 507

The second clause of the bond provides for the case_in which the
appellant does prosecute his appeal with effect, by bringing the cause
properly before the court; and in that case it is agreed that
the appellant shall pay all and costs ,awarded against him,
if he shall fail to make his appeal good, that is, if he is not successful
on his appeal.
In the case of Drummond v. Husson, 14 N. Y. 60, Selden, J., com·

ments upon the form of an appeal bond formerly required by the Re·
vised Statutes of New York, in order to stay proceedings (2 Rev. St. p.
595, § 28), which, though not identical, was very similar to the form
of the present bond. "The condition of the bond," he says, "consisted
of three branches; if the party either fail to prosecute, or the writ
should be quashed or discontinued, or the judgment should be con·
firmed. These three contingencies, upon the happening of either of
which the obligation to pay was to attach, are obviously entirely dis·
tinct." They are distinct here; and considering the object of the bond,
namely, to stay execution on the judgment, and that that object was
thereby attained, there can be no doubt that the proper rule of dam·
ages for the breach of this first condition of the bond is the amount of
the judgment, with interest, not exceeding the penal sum of the bond.
It is the same rule of damages that is expressly stated in the second
clause of the bond for the breach of that clause.
3. The libelant is also entitled to proceed summarily against the

sureties, although that provision is not expressly inserted in the bond.
He is not driven to a plenary suit upon the bond by a new action.
In the admiralty practice, proceedings upon bonds or stipulations

have always differed from the proceedings on bonds in the common·
law courts, in being summary; and in this country these proceedings
have usually been upon order to show cause.
S€e Sup. Ct. Rules Adm. Nos. 3,4,21; Dist. Ct. Rules S. D. N. Y.

21,57 (Old Rule 144); Holmes v. Dodge, Abb. Adm. 60, Fed. Cas. No.
6,637; Gaines v. Travis, Abb. Adm. 422, Fed. Cas. No. 5,180; The
O. F. Ackerman, 14 BIatchf. 360, Fed. Cas. No. 2,564.
Under this order to show cause every defense, legal or equitable,

is ordinarily available to the sureties, that they might obtain in the d€'-
of a plenary suit on the bond. Every substantial right is thus

secured; while the delays incident to an independent suit on the bond
are justly avoided. 'L'he proceedings in the case of The Blanche
Page, 16 Blatchf. 1, Fed. Cas. No. 1,524, upon the mandate of the
supreme court, upon a bond given on appeal from the circuit court to
the supreme court, are in all respects analogous to the present case, in
the allowance of a summary judgment against the sureties upon an
appeal bond precisely similar in form to the bond in this cause.
Full opportunity having been given to the sureties in this case, and

no caus,e being shown in law or equity, why they should not perform
the engagement of the bond, judgment should be entered against them
for the payment of the judgment entered on the mandate of the cir·
cuitcourt of appeals, but not exceeding $380.24, the penal sum named
in the bond.
4. It appearing that there has been no payment, and nothing more

than mere delay on the libelant's part to prooure a dismissal of the



508 82 FEDERAL RE:t>ORTER.

pending appeal until 1896, there are no more laches on the respond-
ent's part thanon the part of the appellant, or his representatives;
the sureties, who are in privity with him as respects the appeal, can
no more claim a discharge from their bond on account of the long
pendency of the appeal, than the appellant could claim that the origi-
nal judgment was discharged for the same reason.
Judgment may be entered as above with execution thereon.

=
MUTUAL RESERVE F1J!ND LIFE ASS'N 'V. CLEVELAND WOOLEN MILLS.

PARKER v. SAME.

(Circuit Court ot Appeals, Sixth Circuit. October 11, 1897.)
Nos. 488, 489.

1. INSURANCE-ILLEGAL STIPULATIONS-PUllLIC POLICY.
. A stipulation in a policy of life insurance that no suit In law or in eqUity
shall be brought upon it except in the circuit court of the United States is
oontiary to public polley, and invalid.

2. SERVJCE OF PtwcEss-FOREIGNCORPORATIONS-RESIDENT AGENTS.
By Laws Tenn. 1875, c. 66, § 2, certain foreign corporations are required

to file with a state officer a power of attorney authorizing the acknowledg-
ment of service of process in behalf of said corporations in suit against
them. 1leld" that this does not prevent serving them with process in the
ordinary way where they have a resident agent, but provides an additional
mode of obtaining jurisdiction.

S. LIFE INSURANCE-FoRFEI'fURE-NONPAYMENT OF ASSESSMENTS.
Under the law of New York, nonpayment of an assessment on a life in-

surance certificate or policy operates as a forfeiture without any formal
affirmative action by the association after the expiration of the credit stipu-
lated by the contract and. formal notice of the assessment.

4. SAME-WAIvErt OF CONDITIONS BY PAROL.
An In the terms of a policy that no change or alteration there-
of shall be valid unless in writing may itself be chang'e<l by a parol agree-
mentmade in behalf of the company by a general officer, such as its secre-
tary.

5. SAME-FORFEITURES.
Where the parol representations of llDinsura)1ce company, made furough

its secretary to an assignee of a policy, are such as to induce the latter to
omit strict performance through tenders of premiums, it would be inequita-
ble to permit the company to exact a forfeiture due to its failure to com-
ply with such representations.

6. SAME-WAIVER BY AGREEMENT WITH ASSIGNEE-EFFECT AS TO BENEFI-
CIARY.
An agreement of an Insurance company with the assignee of a policy, who

holds it as security for a debt, to continue the policy in force after any
default by the assured, and give the assignee an opportunity to pay the
assessment, is operative as to the entire policy, and for fue benefit of all
who should be concel11ed, Including the interest of the beneficiary in the
surplus above the debt due to the assignee.

7. SAME-ASSIGNMENT OF POLICY BY BENEFICIARy-ACKNOWLEDGMENT.
A policy (If insurance was issued to a resident of Tennessee. He as-

signed it in that state, and his wife signed a consent upon the assignment.
Held, that her refusal to acknowledge her signature before a notary did
not In itself invalidate the assignment.

S. SAME-Ass1G::,,}mNT BY INSUltED.
A certificate of insurance Issued by an association organized under Laws

N. Y. 1883, c. 175, and engaged in conducting an insurance business on the


