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head to permit the water to pass to the pumps. With the aid of
salvors, the vessel was finally floated on November 20th, after a jetti-
son of a considerable quantity of cargo. She then completed her
voyage and made delivery of the rest of the cargo to the consignees in
New York, on their executing an average bond for the payment of all
losses and expenses which should appear to be due from them, provid-
ed they were stated and apportioned by the adjusters “in accordance
with the established usages and laws in similar cases.”

An adjustment was afterwards made in New York which allowed in
the general average account, (1) the salvor’s compensation, (2) the
value of the jettisoned cargo, and (3) to the ship owner, the gross
freight on the cargo jettisoned, and (4) the damages to the ship by
sanding and by the flow of water into the engine room. The respond-
ents thereupon paid $4,483.64, their full assessment, except the sum
of $508.29, charged against them for the last two ltems above named,
which they refused to pay, on the ground that as the stranding was
caused by negligence in navigation, the ship owners were debarred
from any recovery of general average from the cargo; they also elaim
that if any freight is recoverable for the goods jettisoned, it is only
the net freight, i. e., the gross freight less the stevedore’s and other
charges which would have been incurred by the ship owners on the
actual delivery of the goods had they not been jettisoned. The dif-
ference, it is agreed, would in this case be $13.65.

The above libel was filed upon the general average bond, for the re-
covery of the last two items in the general average adjustment above
named, on the ground that as the ship owners are not responsible to
the cargo owners for the negligent navigation of the ship under the
provisions of the Harter act of 1893 (2 Supp. Rev. St. p. 81), such negli-
gence does not now debar them from general average c¢laims; and
that gross freight is recoverable, because such is the established law
and usage of this country and of this port. All the facts are admit-
ted, except as to the custom in regard to charging gross freight, upon
which point witnesses have been examined upon both sides.

The questions presented are important, because they -enter largely
into every case of a general average adjustment growing out of faults
or errors of navigation; and it is essential that the rule which is to
be followed in average adjustments in cases falling within the Harter
act, should be finally determined.

There is no doubt of the ordinary rule, in the absence of statute or
contract to modify it, that where the peril has been brought about by
the fault of the ship owner or his servants in the navigation of the
ship, the ship owner cannot recover from the cargo reimbursement
by means of a general average for his expenses in rescuing the ship or
cargo. The codes of the principal maritime countries so provide in
express terms; and our law is the same. Gourl. Gen. Av. 15; Lown.
Gen. Av. (4th Ed.) 34; The Ontario, 37 Fed. 222; Ralli v. Troop, Id.
888, 890; Van den Toorn v. Leeming, 70 Fed. 251. 'This rule is not
enforced against the ship owner alone; it applies equally to the cargo
owner, and to any other claimant of contribution by whose fault the
necesgity for the sacrifice or expense was caused. Several of the
maritime codes expressly so state. Germany, § 704; Sweden, § 191;
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Denmark, '§ 192; Spain,:§ 810. Lowndes summarizes the principle
and the general rule as follows:

““Thé broad prineiple may be laid down that no one can make a claim for
general average contribution, if the danger.to avert which the sacrifice was
made has arisen from the fault of the claimant, or some one for whose acts
the claimant has made himself, or is made by law, responsible towards the co-
contributors.,” Page 34.

Cons1der1ng that the claim to contribution in general average rests
only upon equitable prmmples, it is hardly conceivable that tlns rule
of exclusion could be « aerwise. For if one’s own fault, or the fault
of those for whom one is legally responsible, had made'necessary the
expenses he incurs to retrieve it, there is no principle of equity that
can sustain his claim that other persons, not in privity with him, should
help him bear the loss. It is the responsibility for the fault and for
the consequent damage that makes the crucial distinction in these cases.
All the maritime codes that exclude the ship owner from reimburse-
ment in general average for the ship’s fault, make him liable to cargo
owners for the master’s bad navigation. Thls exclusion is based on
his liability to the. cargo owner, which loglcally and necessarily ex.
cludes the ship owner’s claim to contribution in two ways: First, be-
cause the obligation to indemnify would require the ship owner at once
to. restore to the cargo owner as damages whatever he might collect
from him as general average; second, because this same obligation
makes- the ship owner’s claim to contribution incompatible in its in-
ception with the fundamental conditions of a general average -claim,
viz., that there must be, (1) a sacrifice, (2) a sacrifice voluntarily in-
curred, (3) a sacrifice incurred for the common benefit. But when
the ship, through the master’s fault, is legally responsible for all loss
and damage, her expenses in rescuing the cargo from the peril which
that fault has brought about cannot possibly be treated as a sacrifice,
since such expenses are nothing more than th- performance of a legal
obligation; for the same reason they are not voluntarily incurred, in
the legal sense, since the ship is legally bound to make the rescue and
bear all the expense of it, or else pay the increased damages from
omitting to do so; and so the expenses of rescuing the cargo are not
ultimately for the cargo’s benefit, but for the pecuniary benefit of the
ship, in diminishing as much as possible the cargo damages for which
the ship’s liability is already fixed by reason of her fault. Thus the
ship’s liability for all the loss and damage arising from her fault,
whenever this liability arises, necessarily excludes any equitable
claim by her owner to an average contribution from the cargo, be-
caunse the legal conditions of such a claim cannot in such a case exist;
and because, if allowed, any such contribution must be at once repaid
to the cargo owner as damages,

I have dwelt somewhat fully upon this liability of ship and owner,
and its relation to general average claims against the cargo, because
there is no doubt, I think, that the liability to indemnify the cargo
owner is the sole ground of the exclusion of the ship owner’s claim to
general average compensation for his expenses in rescuing the ad-
venture from a peril caused by bad navigation; and because it, there-
fore, seems necessarily to follow that in cases where all such liability
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is abolished by law, as it is under the circumstances of this case by
the Harter act, no such exclusion can be justified; and that where no
such liability exists on the part of the ship or her owner, his right to
& general average contribution from the cargo arises necessarily by
the same principles of equitable right that apply in ordinary cases of
general average.

Where due diligence has been exercised to make the ship sea-
worthy, and a common danger arises upon the voyage by “fault or
error in the navigation or management of the ship,” the third section
of that act declares, that “neither the vessel nor her owner, agent,
or charterer shall become or be held responsible for damage or losa
resulting therefrom.” The previous liability of the ship owner to the
cargo owner for faults of navigation, is thus abolished in all cases
coming within the act. In such cases, faults in the navigation or
management of the ship are no longer, by construction of law, faults
of the owner, as heretofore; and the ship and her owner are now no
more liable to the cargo owner for his damages therefrom, than the
latter is liable to the ship owner for the resulting damages to the
ship. Both are alike strangers to the fault, and equally free from all
responsibility for it; and hence all expenditures or losses voluntarily
incurred for the common rescue are no longer made in the discharge
of an individual legal obligation, or in diminution of a fixed liability
resting upon one of the parties only, but are truly a sacrifice, vol-
untarily incurred, and for the common benefit, as much and as truly
when made by the ship owner as when made by the cargo owner
alone. On principle, therefore, in such cases, the one is as much
entitled to a general average contribution for his sacrifices as the
other.

In this country and in England it has been held that the mere fact
that the common peril arose by bad navigation, or bad management
of the ship, or that a remedy in damages therefor may exist against
the ship owner, does not prevent recovery of general average com-
pensation by a cargo owner against the ship and against other cargo
owners for his sacrifices made for the common benefit. Pacific Mail
8. 8. Co. v. New York, H. & R. Min. Co., 69 Fed. 414, affirmed 20
C.C. A. 349, 74 Fed. 564; Strang v. Scott, 14 App. Cas. 601, 609. And
several of the maritime codes expressly so declare. German Code, §
704; Sweden, 1864, Act No. 144, Code, 191; Norway, § 72; Denmark,
§ 192. 1In Strang v. Scott, supra, Lord Watson in delivering judgment
in house of lords says:

“The ownery of goods thrown overboard having been innocent of exposing
the Abington and her cargo to the sea peril which necessitated jettison, their
equitable claim to be indemnified (by a general average contribution) for the

loss of their goods is just as strong as if the peril has been wholly due to the
action of the winds and waves.”

Under this decision, if the ship owner be “innocent of exposing the
ship and cargo to the common peril,” as he is under the Harter act,
or wherever a valid exemption from liability exists by the bill of 1ad-
ing, the ship owner’s right to an average contribution must be sus-
rtained. Accordingly, in the subsequent case of The Carron Park,
15 Prob. Div. 203, Lord Hannen, then president of the probate di-
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vision, sustained the ship owner’s claim to contribution from the car-
go in general average for éxpenses caused by negligent navigation,
where by the terms of the bill of lading the ship owner was relieved
of all responsibility for such negligence;. and this upon the simple
ground that “the relation of the goods owner to the ship owner has
been altered by the contract that the ship owner was not to be re-
sponsible for the négligence of his servants.” TUpon similar clauses
in' the Dbills of lading, the same adjudications, and upon the same
ground, have been made in the French court of cassation (I’Ame-
rique [1878] 1 Dalloz, Rep. 479; The Alex. Lawrence [June, 1894]
10 Rev. Int. du Droit Mar. p. 147); and also in Belgium (The Alacrity
[1895] 11 Rev. Int. du Droit Mar. 123), though the contrary seems to
have been held in Holland (see The Mary Thomas [1894] Prob. Div.
108, 113, 116). '

Tt is urged that the Harter act malkes no allusion to general aver-
age, and was not ‘designed to disturb the law on that subject. This
might have been urged more plausibly as to the effect and intent of
the negligence provisions in bills of lading. Several of the above ad-
judications as to the effect on general average of such clauses in
bills of lading, were made long before the passage of the Harter act;
and the history of that act shows that it was a part of its general

" intent to secure to ship owners under our law, and within the limits
prescribed by our act, the benefits enjoyed by ship owners under such
bill-of-lading exemptions by the foreign law. One of the benefits to
the ship owner by the foreign law under such exemptions, as already
adjudged when the Harter act was passed, was the right to a gen-
eral average contribution; and the inference, if any, as to the actual
intent of cur act would be that it was designed to embrace that in-
cidental consequence; at least, the contrary cannot be affirmed.

Quite aside, however, from the above adjudications, and from the
question of any detinite intent by congress to modify the law of gen-
eral average, the ordinary rules of construction require that the ex-
emption which the act is evidently designed to afford to the ship
owner from his previous responsibility to the cargo owner, should be
given its full natural scope and effect, without abridgment by any
arbitrary or narrow construction that is not warranted by anything
apparent in the context, or from the evident object of the statute.
“The whole object of the act,” says Mr. Justice Brown in The Dela-
ware, 161 U.'S. 459, 16 Sup. Ct. 516, “ig to modify the relation pre-
viously existing between the vessel and her cargo,” and to fix that
relation, that is, a relation of nonresponsibility for damages or losses
arising out of bad navigation. Such a statutory change in a broad
principle of law must carry with it other changes as its necessary
accompaniment. In abolishing the previous responsibility of the ship
and owner, the intent of the statute must be presumed to be to abol-
isk also whatever is immediately dependent upon that responsibility.
In no other way can the statute have its fair and natural effect.

The application of this new relation of nonresponsibility under the
Harter act to cases of general average, does not, in fact, make the
least change in the principles of general average contribution. The
rule remains as before, that he by whose fault, actual or constructive,
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the ship and cargo have been brought into danger, cannot recover an
average coutribution for his expenses in extricating them. And so
the counter rule remains as before, that the interest which, being
without fault, makes sacrifices for the common rescue, is entitled to
an average contribution from what is thereby saved. Prior to the
Harter act, the ship owner, under our law, was constructively in fault
for bad navigation, and hence fell within the former rule. The Har-
ter act, by abolishing his constructive fault and freeing him from all
responsibility, withdraws him from the former rule and entitles him
to contribution under the latter.

In Ralli v. Troop, 37 Fed. 890, it was said that “to deny the own-
ers the benefit of a general average contribution on the ground of
negligence, would impose on them, in effect, a liability for the fire
from which the statute exempts them (Rev. St. § 4282).” And so in the
present case, to say that the ship owners shall bear at their own
charge all the expenses voluntarily incurred by them in rescuing this
ship and cargo from a common peril for which the statute says they
shall not be responsible, and to give to the cargo owner all the bene-
fits resulting to him from these expenses, without charge, by refus-
ing to impose on him the ordinary contribution in general average
‘always hitherto made to one not in fault, is, in effect, to make the
ship owner responsible, pro tanto, for the peril and its consequences,
contrary to the very letter and purpose of the statute; since the own-
er is often practically compelled to make these advances for the com-
mon safety, though not legally responsible for the fate of the cargo.

It is, indeed, the owner’s duty to relieve ship and cargo in every
peril so far as in his power; but not to do this at his own charge,
unless the peril arose through his actual or constructive fault. The
Portsmouth, 9 Wall. 682, 687. If the law denied contribution to him
for sacrifices made for the common good when he was not in fault,
the result plainly would often be disastrous to cargo. Maritime pol-
icy and necessity not only forbid any such rule, but ages ago they es-
tablished 'the opposite rule; that compensation shall be made to those
who, not standing in any relation of legal responsibility, make sacri-
fices for the common safety. The Harter act certainly was not de-
signed to disturb that principle; and it requires that the owners in
this case shall receive due contribution from the cargo.

2. Nor do I think, upon the proof, that any error was made in al-
lowing contribution for the gross freight on the cargo jettisoned, with-
out deduction for the slight expense which would have attended ac-
tual delivery.

The condition of the average bond upon which the action is brought
is, that the losses and expenses shall be apportioned by the average
adjusters “in accordance with the established usages and laws in sim-
ilar cases.” The general rule requires the adjustment of average to
be made according to the port of destination, or where the voyage is
ended, which in this case was New York. The evidence shows clear-
ly that the long-established usage here has been to allow the gross
freight; and where the bond adopts the local usage, it controls, even
if the general law were otherwise. Stewart v. Steamship Co., L. R,
8 Q. B. 88
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But the general law of this country, and largely elsewhere, except
in England, seems to be in accordance with the custom here, Per
Story, J., in The Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,
032; Insurance Co. v. Ashby, 13 Pet. 331, 334; The Ann D. Richard-
son, Abb. Adm, 499, 507, Fed. Cas, No. 410; Dix, Ins. (2d Ed.) 148;
Gourl. Gen. Av. 109, 112; 2 Phil. Ins, §§ 1301, 1368; 1 Valin, pp.
654, 655; Code Commer, art, 304; 2 Valroger, Comm. p. 366; 3
Desjarding Dr. Mar. p. 682; Ulrich Grosse Har. p. 59; Italian Code,
§ 576; Nuova Cod. per Castagnola, p. 435 (1896); 1 Magen, Ins. 289.

The same practice seems to have prevailed for a long period in
England, but has been of late modified by the adjusters there. Some
efforts have been made by protests, as appears from the evidence, to
introduce here the recent English practice, but thus far with so little
result as plainly not to amount to any change in the prevailing usage.
Ir the amount of expense, though small, which the ship actually
saves by not delivering the jettisoned cargo, could, as a rule, be
accurately ascertained at a comparatively small cost, I see no good
reason why the existing custom should not equitably be modified,
and the deduction allowed. But under the usage so long and widely
prevailing, I do not feel authorized to hold that the adjustment in
this case is incorrectly made up. Most of the ship’s expenses remain
the same, whether a part of the cargo is jettisoned or not; such as for
wages, provisions, insurance, wear and tear, pilotage, towage, wharf-
age, etc.; only the mere handling of the cargo seems to remain, and
that was done formerly. and is to some extent still done, by the crew,
80 that the handling of the jettisoned cargo would have caused little,
if any, additional expense to the ship. If stevedores are employed to
unload the ship, as is now becoming general, the saving of the cost
of handling the jettisoned cargo, is probably easily ascertainable; and
when that becomes the established general method of business, the
usage of adjusters in, the allowance of freight, it would seem ought to
be and probably will be modified accordingly.

Decree for the libelants for the two items claimed, with costs,
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CoLrL1s1o0N—HORN’'8 Hoox-~RoOUNDING BEND—CROSSING LINES OF TRAPFIO—SI16-
NALS NOT ANSWERED— NAVIGATION OBSCURED — C0-OPERATION BY PRIVI
LEGED VESSEL.

At Horn’s Hook the channel of the East river diverges five points to the
left up the Harlem rivef, and one-half point to the right to Hell Gate,
Busy lines of traffic there cross each other, and the high ground of Horn’s
Hook prevents vessels that come down the Harlem river near the shore,
and cross the course of those coming up, from being seen, on the flood ‘tide,
in time for safe maneuvers to avoid collision. Held that, whether inspect-




