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"If the period between the passage and the taking effect of the statute can
be regarded as time allowed by the statute for bringing suit, then, in any case
where by a prospective statute a time is limited for that purpose, the time
should begin to run at the time when the statute is passed, and not when it
takes effect, But the court hold t:hat the intervening time is not to be counted
as a part of the time limlt,"-eit1ng Piatt v. Vattier, 1 McLean, 157, Fed. Cas.
No. 11,117.
On the contrary, other courts have held that the object and pur-

pose of the legislature in fixing a time when the act shall go into effeet
could not be for any other purpose than to operate as notice to per-
sons having judgments to institute their suits before the act went
into effect, and, if they failed to do so, that they would be barred.
In support of that contention the following cases, which seem to me
to be strongly in point, are cited: Duncan v. Menard (Minn.) 21 N.
W. 714; Eaton v. Supervisors, 40 Wis. 673; Stine v. Bennett, 13 Minn.
153 (Gil. 138); Burwell v. Tullis, 12 Minn. 572 (Gil. 486); Smith v.
Morrison, 22 Pick. 430; Hedger v. R€nnaker, 3 Mete. (Ky.) 255.
After the most careful consideration, I am unable to assign any

reason why the legislature provided that the act of April 8, 1891,
should not take effect and be in force until one year from the date of
its passage, except upon the theory that persons who then had judg-
ments should sue out scire facias to revive them on or before one year
from the date of its passage. If it does not mean that, then the sec-
ond section of that act seems to me to be absolutely nugatorY,-to
mean nothing; and it is a well-known canon of construction that every
provision of a statute shall be construed so as to permit the whole to
stand. It seems to me that this second section clearly indicates what
the legislature intended, namely. that this act should apply, not only
to future judgments, but to past judgments; and that all judgments
would be barred in ten years from the date of their rendition unless
scire facias to revive them was issued on or before one year from the
date of its passage. I conclude, therefore, notwithstanding the very
able opinion of Judge Cooley in 13 Mich., that the weight of authority
is against him, and that the judgment in question is barred.

WEED v. UNITED STATES.
(District C-ourt, D. Montana. August 2, 1897.)

1. DISTRICT ATTORNEYS-FEES IN MONTA.NA.
By Rev. St. § 824, district attorneys are allowed $20 in each case tried

before a jury. Section 837 provides that "district attorne:l's and marshals for
the district of Oregon and Nevada shall be entitled to receive double fees."
Supp. Rev. St. p. 767, § 16, provides that "district attorneys In the state
of Idaho shall be allowed the same fees as those allowed in the district of
Oregon." And by 26 Stat. 947, and 27 Stat. 223, 714, making appropriations
for legislative, executive, and judicial of the government for the
fiscal years ending June 30th in the years 1892, 1893, and 1894, it is pro-
vided that the marshals, district attorneys, and clerks of the circuit and
district courts of the districts of Washington, Montana, and North Dakota
shall receive the fees and compensation allowed by law to like officers per-
forming similar duties in the districts of Oregon and Idaho. Helil, that for
each case tried by him before a jury, in the circuit court for the district of
Montana during the period affected by the last-named acts, the district
attorney was entitled to a fee of $40.
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t. Snm-FEEB IN JURY CASEB.
Rev. St. I 824, allowing a Bpeclfied fee to Unlted Statel district attorneys

for each case "tried before a jury," Includes cases which are tried before
a jury, altbough there Is a mistrial, and no verdict Is rendered.

L SAME-CRIMINAL CASES.
Rev. St. § 824,provideBthat when an Indictment for a crime is tried be-

fore a jury, and a conviction 'bad, the district attorney may be allowed a
counsel fee in proportion to· the importance and difficulty of the case, not
exceeding $30. Held, that in cases covered by this provision, and also by
Rev. St. § 837, Supp. Rev. St. p. 767, 116, 26 Stat. 947, and 27 Stat. 223, 714,
providing for 'the allowance of "double fees" in certain cases, the court may
fix the "counsel fee" at $60.

" SAME-FEES FOR EXAMINING LAND TITLES.
Rev. St. § 355, prohibits the expenditure of money upon any site or land

purcbased by the United States for the purpose of erecting thereon any
pUblic building until the written opinion of the attorney general shall be
had In favor of the validity of the title, and requires that the district at-
torneys of the United States, upon the application of the attorney general,
shall furnish any assistance or information In their power in relation to
the titles of the public property lying within their respective districts.
Section 189 provides that "no head of a department shall employ attorneys
or counsel at the expense of the United States, but, when In need of counsel
or advice, shall call upon the department of justice, the officers ot which
shall attend to the l!8JDe." Supp. Rev. St. p. 18, prohibita compensatiOD. or
perquisites for court officers of the government beyond salary and statu-
tory compensation, "provided this shall not be construed to prevent the em-
ployment and payment by the department of justice of district attorneys
as now allowed by law for services not covered by their salarle6 or tees."
Held, that a district attorney employed by the attorney general to in'9'esti-
gate the title to land authorized to be purchased by the United States,
and to make an abstract of the title, Is entitled to a reasonable compen!!&-
t10n for his services and expenses, over and above his regular salary.

I. SAME-ACTION FOR FEES-REJECTION BY ACCOUNTING OFFICERS-EVIDENCE.
In an action by 8. United States district attorney against the United States

to recover the amount of a tee allowed by statute tor a certain trial betore
a jury, the allegations of the complaint that the claim had been disallowed
by the proper accounting officer, and that it remained unpaid, are suf-
lI.ciently established prima facie by proof that the cla'im had been dUly
presented, and payment refused; and, If the defendant relies on subsequent
allowance and payment, It must prove t'be I!!Ilme.

Considering the issues presented in this'case, I make the following
llndings:
(1) I find that the plaintiff, Elbert D. Weed, Is a resident and a citizen ot the
.tate of Montana. (2) That the said Weed, between the 21st day ot February,
A. D. 1890, and the 21st day ot February, 1894, was the duly appointed, quali-
fied, and acting United States district attorney for the district of Montana.
(3) That on the 14th, 15th, and 16th day of January, 1892, the said Weed ap-
peared in the circuit court for the district ot Montana, and prosecuted the case
of the United States against one Fred. Partello before a jury, which jury tailed
to agree, and was discharged by the said court. Subsequently the United
States dismissed said cause. (4) That on the 13th day ot :\1ay, 1892, the said
Weed appeared In the circuit court, district of Montana, and prosecuted the
case of the United States against one Amelia D. Barnum before a jury, which
'ury returned a verdict of not guilty. (5) That on the 16th day of May, 1892,
said Weed appeared In the circuit court, district ot Montana, and prosecuted the
case ot the United States against Bernard Leopold before a jury, which return-
ed a verdict of guilty. (6) That on the 18th day of May, 1892, the said Weed
appeared In the circuit court, district of Montana, and prosecuted the case ot
t'be United States against one Adolph Barnaby before a jury, which returned a
verdict of guilty. (7) That on the 19th, 20th, and 21st days ot December, 1892,

said Weed appeared in the circuit court, district of Montana, and prose-
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cuted the ettse of the United States against James T. Collins before a jury,
which returned a verdict of guilty. (8) That on the 5th day of December, 1892.
the said 'Weed appeared in the circuit court, district of Montana. and prosecuted
the case of the United States against one Alfred A. Hasler before a jury, and
a verdict of guilty was returned therein. (9) That on the 24th day of Feb,
ruary, A. D. 1893, the said Weed appeared in the circuit court, district of Mon-
tana, and prosecuted the case of James McGrath before a jury, and a verdict
of guilty was returned therein. (10) That, for the services specified in the said
case mentioned in the third finding above set forth, said Weed presented an
account against the United States to the proper accounting officer thereof.
for the sum of $40, and that said account was disallowed. (11) That, for the
services in the said case mentioned in the 4th finding above set forth. said Weed
presented an account against the United States to the proper accounting officer
thereof, for the sum of $40. and said account was disallowed. (12) That for the
services mentioned in every one of the cases specified in findings 5, G, 7, S, and
9, above set forth, said Weed presented an account against the United States
to the proper accounting officer thereof for the sum of $60. and that said ac-
counting officer allowed, in every one of said cases therein mentioned, a fee
of $30, and refused to allow the balance of .the fee charged in each of said
cases, namely, $30. (13) That in every one of said cases specified in said
findingr.;; 5, 6, 7, 8, and 9 the United States circuit court for the district of Mon-
tana, in which all of said cases were prosecuted, allowed said Weed, as an ext"a
counsel fee, the sum of $60. (14) That on the 14th day of February, 1893, the
said Weed WIUl employed and directed by the attorney general of the United
States to make an examination of the title of certaln lands near the clty of
Helena, Mont., to be deeded to the United States as a site for a military post,
and forward to the department of justice at Washington, D. C., a report upon
the same, accompanied by a complete abstract of the title thereof; that the said
Weed performed said services; that the said services were reasonably worth
the sum of $500; that an account for said sum against the United States was
presented to the proper accounting officer thereof. and by him disallowed. (15)
That the said Weed was employed by the attorney general of the United States
on the 9th day of February, 1893, to make an examination of the title to
certain lands near the city of Bozeman, Mont., to be deeded to tile United
States as a site for a fish culture station, and to prepare and forward to the
United States a report upon said title, together with an opinion thereon, ac-
companied by a complete abstract of the title thereto; that said Weed duly
performed said services; that the reasonable value of said services was $250.
As to conclusions of law, I find:
(1) That said Weed was, under the laws of the United States, entitled to a

fee In each of the cases mentioned in findings 3 and 4, of $40. (2) That the
said Weed, in each of the cases specified in findings 5. G, 7, 8. and 9. was, under
the laws of the United States, entitled to a counsel fee of $60. (3) That the said
Weed, under the laws of the United States. is entitled to a reasonable com-
pensation for his services mentioned in the finding 14; that such compensation
was not covered by any sum Jlrovided as a salary for extra services as a district
attorney for the United States, and should be allowed over and above any
salary earned In fees as such officer. (4) That the said Weed, under the laws
of the United States, is entitled to a reasonable compensation for his services
mentioned in the finding 15; that such compensation is not covered by any
sum provided as a salary for extra services'as a district attorney for the United
States, and should be allowed over and above any salary earned In fees as such
officer.
The reasons that have induced me to make the above findings are

set forth in the following opinion:
Elbert D. Weed, in pro. per.
P. H. Leslie and Geo. F. Shelton, for the United States.

KNOWLES, District Judge (after stating the as above).
of the questions presented in this case were considered in rul·
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ing upon a demurrer interposed by the United States to the com·
plaint herein. 65 Fed. 399. By virtue of section 824, Rev. St. U. S.,
district attorneys .are allowed $20 in each case tried before a jury.
In the act approved March 3, 1891, making appropriations for legis-
lative, executive, and judicial expenses of the government for the
fiscal year June 30, 1892, it is provided that the marshals, district
attorneys, and clerks of the circuit and district courts of the districts
of Washington. Montana, and North Dakota shall receive the fees
and compensation allowed by law to like officers performing similar
duties in the districts of Oregon and Idaho. See 26 Stat. 947. Simi-
lar statutes were passed in 1892 and 1893. See 27 Stat. 223, 714.
Section 837, Rev. St., provides "that district attorneys and marshals
for the district of Oregon and Nevada shall be entitled to receive
double fees." InSupp. Rev. St. p. 767, § 16, it is provided that dis-
trict attorneys in the state of Idaho shall be allowed the same fees
as those allowed in the district of Oregon. I think, therefore, it
must be conceded that, during the times the fees specified in this case
were earned, the plaintiff, Weed, was entitled to double fees.
The answer denies that plaintiff is entitled to a fee of $40 in the

case of the United States against Fred. Partello. The reason as-
signed for a refusal to pay this fee.is that there was a mistrial in the
case. It appears from the evidence that Fred. Partello was indicted
by a United States grand jury for the crime of rape committed on the
Orow Indian reservation. To this indictment he pleaded not guilty.
Upon this issue a jury was impaneled; evidence was introduced; the
cause argued by the counsel, and submitted to the jury, which failed
to agree, and were discharged. Subsequently, owing to the inability
of the United States to produce important evidence in the case, it
was dismissed, and the defendant discharged. It was claimed that
this was not a trial before a jury; that, to constitute such a trial,
there should have been a verdict in the case. The question is here
presented as to what is meant by the term "a trial before a jury."
In the case of Strafer v. Carr, 6 Fed. 466, it was held that, to con-

stitute a trial before a jury, a verdict must be returned by the jury.
In Rap. & L. Law Diet., under the head of "Trial," it is held that a
trial by jury includes a verdict. In the case of Hillborn v. U. S., 27
Ct. Cl. 547, it was held that a trial is had before a jury when the
cause is submitted to it, although it disagrees. In the case of Van
Hoorebeke v. U. S., 46 Fed. 456, Allen, district judge, said:
"Under this statute, the district attorney is entitled to a fee of $20. The dis-

allowance of these items by the accounting officers rests on the fact that there
was no verdict in the case, the jury in each case having been discharged by the
court after all reasonable efforts to make a verdict had been exhausted. The
failure of the juries to make verdicts had nothing to do with the labor of the
district attorneys in the preparation and trial of the case; and he is as clearly
entitled to a fee When a disagreement of the jury occurs as when a verdict is
properly returned to the court."
It should be observed that the language of the statute is "a trial

before a jury," and not "a trial by a jury." One of the rules for inter-
preting a statute is the examination into the object sought thereby.
End. Interp. St. The object sought was undoubtedly the providing
a district attorney compensation for his labor in preparing a cause

82F.-27
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as in, trying the same. It was not to furnish com-
pensation for hidhcing a jury to return some kind of a verdict in a
case.' The term "trial before a jury" does not necessarily mean the
same liSa trial by a jury. Considering the objeot sought, together
with, the language of the statute, and 1 think the case of Van Hoore-
beke v. U. 8." supra, lays down the correct rule, and that the conten-
tion in behalf of the United States cannot be maintained.
In regard to the claim of' $40 in the case of the United States

against Amelia D. Barnum, the answer denied that the same was dis-
allowed by the proper accounting officer of the national government,
or that the same remains unpaid. The proofs presented in court,
however, show that this claim was presented to the proper officer,
and payment refused. This was sufficient to establish the allega-
tions of the complaint. If,subsequently, this claim was allowed and
paid, this fact should have been established by the defendant.
The answer does not dispute the claim for the fees in the Barnard

Leopold, Adolph Barnaby, A. Hasler, and James :M:cGrath cases.
While it does not fully appear what is the contention of the United
States in this matter, I suppose that it would urge the same ob-
jection to these fees as was presented in the hearing upon the de-
murrer in this case, namely, that the plaintiff, Weed, was not en-
titled to a counsel fee of $60 in each of these cases, but to a fee of but
$30. At that time I said in regard to this counsel fee:
''The last clause of section 824, Rev. St., provIdes: 'When an indictment for

the crime is tried before a jury, and a conviction had, the district attorney may
be allowed a counsel fee in proportion to the Importance and difficulty of the
case, not exceeding thirty dollars.' It will be observed that the term used is
's counsel fee.' In the case of U. S. v. Waters, 133 U. S. 208, 10 Sup. Ot. 241:1,
this allowance Is termed 'a counsel fee,' 'a fee,' 'an additional fee.' This fee,
it will be observed, Is to be fixed and determined as a judicial act by the court.
Now, w'hen this fee Is fixed by the court, the law above referred to steps In
and doubles it. To hold otberwise would be to hold that this allowance cannot
be classed as a fee, and hence does not come within the purview of the statute
dOUbling fees of certain federal officers in specified localities, which I have
cited above. There Is no reason that I can see for doubling the other fees
of a district attorney that does not apply to this fee." 65 Fed. 400.

In the main, the language here used I have seen no reason to
change. Perhaps I might have stated that the law which doubled
the fees gave the court the right to fix $60 as a counsel fee, instead of
that of $30. The statute was modified to this extent. It appears
that the court in each of these cases allowed, in the account of said
Weed, the full fee of $60 claimed; and, as I before stated, this was
determined judicially. This determination can be attacked col-
laterally only by showing there was no law authorizing such an al-
lowance. The law, as I hold it, authorized this allowance, and the
sum should be paid.
The next question presented for consideration is that which pertains

to the charge of complainant for his services in examining the title to
certain valuable lands near the city of Helena, Mont., which it was
proposed to deed to the United States for a military post. The alle-
gation in the complaint is that the said Weed was directed and em-
ployed by the attorney general of the United States to perform this
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work. This is not denied in the answer. Section 355, Rev. St., pro-
vides:
":No public money shall be expended upon any sIte or land purchased by the

UnIted States for the purpose of erecting thereon any armory, arsenal, fort,
fortification, navy yard, custom house, light house or other public buildip.g of
any kind w'hatever until the written opinIon of the attorney general shall be
had in favor of the validIty of the tItle, nor untU the consent of the legislature
of the state in· which the land or site may be to such purchase has been given.
The district attorneys of the United States upon the application of the attorney
general shall furnish any assIstance or information in their power In relation
to the titles of the public property lyIng within theIr respective districts. And
the secretaries of the departments upon the application of the attorney general
shall procure any additIonal evidence of tItle w'hlch he may deem necessary.
and which may be In poSsessIon of the officers of the government, and the ex-
pense of procuring It shall be paId out of the approprllition made for the con-
tingencies of the departments respectively."
Under the provisions of this section, the district attorneys are to

furnish any assistance or information in their power in relation to
the titles of the public property lying in their respective districts.
In construing the language here used according to its ordinary im-
port, it would not require any services of the district attorneys ex-
cept in regard to any other than public property. In this case the
information desired was in regard to the title to property that it was
contemplated would become public property. Considering, however,
the object sought by the statute, and it is perhaps true that the in-
formation required was sought in just the case here presented. It
has been held by four of the attorney generals of the United States
that a district attorney was entitled to compensation for the services
performed and the expenses incurred in investigating titles to land
authorized to be acquired for sites for public buildings in their re-
spective districts. See opinion of:M:r. Cushing, 7 Op. Attys. Gen. 46;
opinion of U. S. Atty. Gen. Speed, 11 Op. Attys. Gen. 431; and opin-
ion of U. S. Atty. Gen. Browning, 12 Op. Attys. Gen. 416. These
opinions were considered by Atty. Gen. Garland in a subsequent
case presented to him for determination. See 19 Op. Attys. Gen. 63.
In this opinion that officer points out that, before the passage of the
act in which section 189 of the Revised Statute occurs, the heads of
the several departments were accustomed to employ district attor-
neys to examine into the titles to lands sought to be purchased by
the United States. Under such employment, the district attorneys
performing such services received compensation for their services
over and above the usual compensation allowed by law for district at-
torneys. section 189 is as follows:
"No head of a department shall employ attorneys or counsel at the expense

of the United States, but w'hen in need of counselor advice shall call upon the
department of justIce, the officers of whIch shall attend to the same."
Subsequent to the passage of this section, the services named in

the complaint have been required of district attorneys by the depart-
ment of justice. In discussing this point,Atty. Gen. Garland says:
"According to the construction given in practice, that repeal [that is, the re-

peal of the law authorizing the heads of departments to employ district attor-
neys for the services named] did not take away the right of a district attorney
to compensation when, actIng under competent authority, he performs services
ot the cbaracter above mentioned."
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The services referred to were the examination of titles to lands
sought to be purchased by the national government. The said sec-
tion 189 does not say that, when district attorneys are required to
perform special 8ervices for the heads of the departments, they shall
not be paid therefor. The attorney general held in his opinion that
the provisions of the third section of the act of June 20, 1874, are
confirmatory of the above view. SeeSupp. Rev. St. p. 18. That sec-
tion reads as follows: ,
"That no court officer of the government shall hereafter receive any compen-

sation or perquisites directly or Indirectly from the treasury or property of the
United States beyond his salarY or. compensation allowed by law: provided,
tbat this shall not be construed to .prevent the employment and payment by the
department of justice of district attorneys as now allowed by law for services
not covered by their salaries or fees,"
What services were referred to in this statute as not being covered

by the salaries or fees of attorneys? There are no statutes
which particularly such services. In 1;he opinions of the
attorney generals above referred tp, such services to some extent are
named. In several acts in regard to district attor-
neys and thei:r' compensation, Mr. Cushing, then acting as attorney
general, said in his opinioq above referred to, when conl;llidering said
,section 355, Rev, St.: .

act provides no tee for this dUty, althoug'h it Is required of district at-
torneys to make .such examinatiml pi titles and abstracts thereof for the In-
formation of tp.e, attorney general,' to enable him to pass on titles, according
to the provisions of joint resolutiohof Septembet 11, 1841. The duty is a
delicate -and important one, requiring legal science and much cl:!l"e and personal
attention, On the 'whole, it seems to me reasonable to consider the ad of 1853
as prOViding the fees only of the duties enumerated, and that for duties not
enumerated he Is to have a fee eithel' In tlle analogy of those fixed by the
'act, or at the sound discretion of the bead of the department ordering the
service."
Mr. BrownIng entertained the same views when considering this

subject. Here 'was a construction made which defined what were the
services in one particular which were not covered by any fee allowed

Section 771, Rev. St., defined generally the duties
of district attorneys. Fees are provided for each one of these duties,
but no duty is named which would embrace the examination of
titles to lands' for the national government. III section 770 it is pro-
vided that "for extra services the district attorney of the district of
California is entitled to receive a salary of five hundred dollars, and
the district attorneys for all other districts at the rate of two hun-
dred dollars pel' year." This must mean extra services of district
attorneys when acting in that capacity. It cannot be supposed that,
should the attorney general require of a district attorney duties
clearly outside of his official duties, this sum of $200 should cover his
compensation. Suppose a district attorney should be called npon
to make an argument before an arbitration board or commission
upon international questions; wonld this meager compensation be
comlidered adequate for his services? The act of June 20, 1874,
above referred to, was passed subsequent to this section 770, Rev. St.
It was evidently contemplated at that time that there were services
which a district attorney might be called npon to perform which
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were not covered by fees named in the statute or the salary provided
for in that section. The opinion of Atty. Gen. Garland was written
after the passage (If both acts, and his construction of the same
would award to plaintiff payment for services in such matters as
are here presented, over and above such salary. It is evident that
such services are not considered the official services of a district
attorney. His opinion upon the question of a title to lands has no
official sanction. His opinion is the same as that of any other attor-
ney at law. A construction of a statute by such eminent lawyers as
the attorney generals above named, when compelled to act there-
under in their official capacity, is entitled to great weight. It should
also be observed that many of the services performed in looking into
the title to the premises purchased in this case were such that it
would hardly be supposed a district attorney, in his official.capacity,
would be required to perform. The land to which the title was ex-
amined was to be devoted to a military post. From the evidence it
appears that an abstract of conveyances affecting the same was made.
The plaintiff seems to have examined into the amount of representa-
tion work done upon some parts of the ground, which had been locat·
ed as mining claims. The fact that an appropriation of a water right
had been claimed and abandoned is noted. The fact of a forfeiture
of certain mining claims for a fail1;lre to perform the proper amount
of work annually, as required by law, is examined into and reported
upon. In some cases it is shown that representation work to the
proper amount had been performed upon mining locations. I think
it would hardly be claimed that the performance of such services
came under the duties of a district attorney. I would,also say that
considering the provision of section 355, wherein district attorneys
are required to furnish any assistance or information in their power
to the attorney general, they should be interpreted to mean proper
legal assistance or such information as an attorney might possess
without exercising great industry and expense in procuring of evi-
dence and abstracts of titles.
In regard to the claim of plaintiff for examining the title to the

land purchased at Bozeman, Mont., for a fish culture station, the evi-
dence shows that complainant procured an abstract of the title to the
same, visited Bozeman, and examined the land and all matters con-
nected with such title. The right to services in this case would
come within the same rule as that expressed in regard to the former
claim, above considered.
Reputable attorneys were produced in court, who testified that

the services for examining into these titles were reasonably worth
what was charged therefor by complainant. I am also satisfied
that the charges for examining the titles to land the government
was to purchase, as above stated, cannot be used to swell the salary
to which district attorneys are entitled to under the statute. These
services were special services. They were not services done in an
official capacity. Any other attorney not a federal officer could have
performed the same. Under such a condition, the person performing
such services is "entitled to such compensation as the law implies;
that is to say, a reasonable compensation." And this compensation
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J,'egarded as part of a salary any district attorney may be
entitlOO'to.· Converse v. U. S., 21 How. 463; U. S. v. Brindle, 110
U: S. 693,4 Sup. Ct. 180. With this view of the case as presented,
I fi:nd,tMt complainant is entitled to the judgment prayed for in his
ci:nrmlaint. It is therefore ordered that the complainant have judg-
mentagainst United States fol' $980.

In re MAY.
, (Circuit Court, D. Montana. August 5, 1897.)

No. 472.
1. CO:KSTI.TUTIONAL LAW-INTERSTATE COMMERCE-VALIDITY OF STATE LAWS.

To state statute void on the ground that It affects commerce
between,the states, it must involve some discrimination against goods
shipped. from other states,. or against persons engaged in such commerce.

2. SAME-SALES OF CIGARETTES-MoNTANA LAW.
,Pol. Code Mont. § 4064, sUbd. 15, requires all persons engaged in selling
cigarettes, whether on commission 01' otherwise, to take out a license
and pay a quarterly license fee, and also a license fee of $10 a month. Pen.
Code, § 780, renders the Qonducting of such a business without a license &
misdemeanor, and section 19 imposes a penalty of fine or imprisonment.
The applicant, residing. and engaged in the business of selling cigarettes
at F,[elena, Mont., purchased from the American 'l.'obacco Company, in
New York, a number of packages of'clgarettes, which were accordingly
shipped to and received by him; he also received from the company
packages of cigarettes to be sold by him as its agent. The cigarettes were
put up in small boxes, on each of which was an Internal revenue stamp,
and which were packed in a larger box for shipment. He was convicted
of selllng, without a license, one package of those bought by himself and
one of those sent him for sale. On application for a writ of habeas corpus,
h6ld, that the statute above cited does not impede, restrict, or Interfere
with commerce among the states.

S. SAME-ORIGINAL PACKAGES.
Where cigarettes put up in small boxes, bearing internal revenue stamps.

are shipped from one state to another, the boxes constitute original pack·
ages; but when they reach their place of rest for final disposal, and are to
remain there until sold to customers, they thereupon become a part ot
the mass of the property of the state.

4. AND th'ATE COURTS-HABEAS CORPUS.
When it appears that the petitioner for a writ of habeas corpus is held
uncler the judgment of a state court of competent jurisdiction, a federal
court should not grant the writ unless the pivotal point has been finally
decided by the supreme court, and the Illegality of his detention is beyond
question.

This was an application by Robert D. May for a writ of habeas cor-
pus.
Elbert D. Weed, for petitioner.
C" B. Kolan, respondent.

District Judge. It appears from the statement of
'facts presented to the court, which facts are agreed to by Atty. Gen.
Nolan appearing for the state of Montana, that the applicant, Robert
.D. May, is and was, at the time he was arrested for the offense herein-
after stated, and {or a long time prior thereto had been, a citizen of


