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of plaintiff and his assigns, has made and used a large number, to
wit, 100, wire-coiling machines containing the inventions and im-
provements described and claimed in said letters patent, whereby
plaintiff has been damaged in the sum of $50,000. To this complaint
the defendant has interposed a plea in bar, in which it is alleged that
the plaintiff, on the 16th day of July, 1896, filed in this court a bill
of complaint wherein and Whereby he charged the defendant with the
same infringement upon the same letters patent referred to and char-
ged to have been infringed in the complaint filed in this action; that
the bill was in equity, and was for the same sUbject-matter, and be-
tween the same parties, and demanded the same relief as in the
complaint filed herein; that on the 12th day of July, 1897, the plain-
tiff, by his attorney, without the knowledge or consent of the de-
fendant, and of his own free will and volition, dismissed the suit, and
caused a judgment of dismissal to be entered therein; and the de-
fendant pleads that dismissal and judgment of dismissal as a bar to
this action. Plaintiff moves to strike out this plea on the ground
that it constitutes no defense to this action. The effect of the dis-
missal of a bill in equity is well established. The rule, in general
terms, is that a decree or order of the court by which the rights of
the parties have been determined, or another bilI for the same cause
has been dismissed, may be pleaded in bar to a new bill for the same
matter. But an order of dismissal is a bar only where the court has
determined that the plaintiff had no title to the relief sought by
his bill, and therefore an order dismissing a bill for want of pro;;;-
ecution is not a bar to another suit. Whenever a bill of complaint
is dismissed without a hearing, and without any consideration of the
merits, whether with or without the consent of the complainant, thp-
order of dismissal is in the nature of a nonsuit at law, and cannot be
considered a bar to a new suit, because the matters in controversy
are not thereby judicially determined. Carrington v. Holly, 1 Dick-
ens, 280; Curtis v. Lloyd, 4 Mylne & C. 194; Badger v. Badger, 1
Cliff. 237, 2 Fed. Cas. 327 (No. 717); Freem. JUdgm. 270, and cases
there cited. The motion to strike out the plea in bar must, there-
fore, be granted, and it is so ordered.

HECHT v. METZLER.
(Circuit Court, D. Utah. August 16, 1897.)

No. 195.
ADMISSION OF STATES-'fRANSFER OF PENDING CASES-WAIVER OF RIGHT.

The Utah enabling act authorized the constitutional convention to pro-
vide for the transfer of pending cases to the proper state and federal courts.
Accordingly it was provided in the state constitution that, in cases of con-
current state and federal jurisdiction, a transfer to the federal court should
be made upon motion and bond, in default whereof the case should proceed
in the proper'state court. Held, that where neither party sought a trans-
fer, but afterftnlll Judgment in a territorIal court one of t'bem took an appeal
to the state supreme court, and the other joined in SUbmitting it there for
decision, this constituted an election to proceed In the state courts, and
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precluded the defendant from transferring the case to the federal court
atter a reversal and remand for a new trial.
W. L. Maginnis, for plaintiff.
Williams, Van Cott & Sutherland and E. M. Allison, Jr., for defend-

ant.
MARSHALL, District Judge. This action was instituted on De-

cember 29, 1893, in a district court of Utah territory. A trial was
had, and judgment in favor of the defendant rendered on May 15,
1895. Thereaiter a motion for a new trial was duly made, argued,
and submitted for decision. This motion had not been decided when
Utah became a state, on January 4, 1896. 'fhe records and files in the
case were, in pursuance of the state constitution, and without any act
of the parties, transferred to the district court of the Second judicial
dil!ltrict of the state of Utah, the judge of which had, as judge of the
territorial court, heard the motion for a new trial. On January 17,
1896, without any new submission of the motion, it was denied. On
February 21, 1896, the plaintiff appealed to the supreme court of tbp
state of Utah from the judgment and order denying his motion for a
new trial. The latter court, on March 6, 1897, reversed the judg-
ment, and remanded the cause to the district court of the state, with
direction to grant a new trial. On the coming down of the re-
mittitur the defendant filed in the said district court his petition
averring the necessary diversity of citizenship of the parties, and
the jurisdictional value of the matter in controversy, and a bond in
due form for a removal of the case to the circuit court of the United
States. The state court ordered the removal. After the entering
of a copy of the record in the circuit court, the plaintiff moved to re-
mand, alleging, among others, the following reasons: (1) That the
action was pending in the supreme court of the territory when
Utah became a state, was thence transferred to the supreme court
of the state, and was therein argued and decided without objection
by the defendant; (2) that at the time of the admission into the
Union of the state of Utah the cause was not pending in any district
court of the territory.
The case was never pending in the supreme court of the territory.

The appeal was taken on February 21, 1896, after the admission of
Utah to the Union, and was to the supreme court of the state. Be-
fore January 4, 1896, the date of statehood, although a judgment had
been rendered in the district court of the territory, a motion for a
new trial Was therein pending and undetermined. It depended upon
the decision of this motion whether further proceedings would be
had in the district court, and the action must be deemed to have
been then pending in that court. Hoadley v. San Francisco, 12
Fed. Cas. 250; Wegman v. Childs, 41 N. Y. 159; Andrews v. Cassidy,
142 Mass. 96, 7 N. E. 545; Howell v. Bowers, 2 Cromp., M. & R. 621.
But the question remains whether the appeal by the plaintiff to the
supreme court of the state, the appearance of defendant in said
court, and the submission of the cause to it without objection, pre-
clude the defendant from transferring the case to this court, when,
on its reversal by the supreme court, it was again pending in the
district court of the state. This question depends on a constructiOD
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of section 17 of the act of congress enabling the people of Utah to
form a constitution and state government, and of section 7 of article
24 of the constitution so adopted. In section 17 of the act of con-
gress it was enacted that the convention therein provided for should
"have the power to provide, by ordinance, for the transfer of actions,
cases, proceedings, and matters pending in the supreme or district
courts of the territory of Utah at the time of the admission of the
said state into the Union, to such courts as shall be established
under the constitntion to be thus formed, or to the circuit or district
court of the United States for the district of Utah; and no indict-
ment, action, or proceeding shall abate by reason of any change in the
courts, bnt shall be proceeded with in the state or United States
courts according to the laws thereof respectively." By section 7 of
article 24, the convention ordained that all actions, cases, proceed-
ings, and matters pending in the supreme and district courts of the
territory of Utah when it was admitted as a state should be appro-
priately transferred to the supreme and district courts of the state
respectively, except that "all actions, cases, proceedings. and mat-
ters which shall be pending in the district courts 01' the territory of
Utah at the time of the admission of the state into the Union, whereof
the United States circuit or district courts might have had jurisdic-
tion had there been a state government at the time of the commence-
ment thereof respectively, shall be transferred to the proper United
States circuit and district courts respectively; and all files, records,
indictments and proceedings relating thereto shall be transferred
to said United States courts: provided, that no civil actions, other
than causes and proceedings of which the said United States courts
shall have exclusive jurisdiction, shall be transferred to either of said
United States courts, except upon motion or petition by one of the
parties thereto made under and in accordance with the act or acts of
the congress of the United States, and such motion and petitions
not being made, all such cases shall be proceeded with in the proper
state courts." It will be seen that, whereas section 17 of the en-
aoling act gave the constitutional convention the power to provide
for the transfer of certain cases pending in the supreme or district
courts of the territory to the circuit or district court of the United
States, congress did not itself undertake to make such transfer, or to
authorize it, except as it might be provided for by the convention.
This delegation of authority to the convention was valid. In :Mc-
Cornick v. Telegraph Co., 25 O. C. A. 38, 79 Fed. 449-451, the circuit
court of appeals for the Eighth circuit, speaking by Judge Lochren,
said:
"The constitutional convention of Utah was a governmental body, wltich con-

gress could properly provide for to aid in preparing for the change from the
territorial existence to statehood, and could properly invest it with authority
to provide for all the details incident to such change. One of these unavoida-
ble details was the proper distribution and placing of the causes depending ill
the territorial courts, which would go out of e:xistence with the change."

That the convention did not exercise the full power conferred on
it by congress by providing for any transfer to a United States court
of actions pending in the supreme court of the territory at the time
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Utah became a state is immaterial. This action was then pending
in a district court of the territory, and as to it full provision was
made. The status of the action being so fixed, and it falling with-
in the concurrent jurisdiction of the United States circuit court,
either party had a right to remove it to that court. The ordinance
of the constitutional convention did not prescribe any time within
which this right of transfer should be exercised. But an election of
forum once made would be binding and irrevocable. So long as no
proceeding in the action was had in the state courts, it could not be
contended that an election had been made. When the plaintiff ap-
pealed to the supreme court of the state, he elected to further prose-
cute the case in the state courts. The defendant was then required
to make his election. A failure to then remove the case must be
taken as a waiver of the right. He could not silently stand by and
see the plaintiff incurring expense, and altering his position on the
faith of a continued exercise of jurisdiction by the state courts,
without losing his right to so change the forum as to render such
expense nugatory. When the defendant appeared without objection,
and united with the plaintiff in asking a decision of the cause by
the supreme court of the state, he but emphasized an election that
his failure to act had already made irrevocable. It is no answer
to this to say that without any act of defendant the cause was car-
ried to the supreme court of the state, and that the ordinance of the
convention did not provide for a removal of causes from that court
to the circuit court of the United States. The ordinance did not
provide for the removal of any cause from any specified state court
to the United States courts. It did provide for the transfer of cer-
tain cases which should be pending in a district court of the terri-
tory at the time Utah became a state to the proper United States
court, upon condition that a prescribed petition and bond should be
presented to the state c()urt in which the record was lodged, when
the right was exercised. The transfer was from the territorial court;
the state court having custody of the record was but the channel
through which it came. And, if the case was of the class permitted to
.be transferred, the mere fact that the record was in the supreme court
of the state at the time the right to transfer was asserted would be no
objection to its exercise, provided that the election of the party seeking
the transfer to remain in the state courts had not theretofore been indi-
cated. The United States court, by a transfer, became the successor
of the territorial court. It was to complete whatever was left undone
in that court. Koenigsberger v. Mining Co., 158 U. S. 51,15 Sup. Ct.
751; Bates v. Payson, 4 Dill. 265, Fed. Cas. No. 1,103. But no statute
applicable to this case made it the successor of the state court, nor au-
thorized it. to take up the litigation where the action of the state court,
invoked by both of the parties, had left it. The motion to remand
will be sustained, at the cost of the defendant, who removed the
cause to this court.
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FARMERS' LOAN & TRUST CO. v. CAPE FEAR & Y. V. RY. CO. et aI.
(Circuit Court, E. D. North Carolina. March 31, 1897.)

RAILROADS-FORECJ,OSURE-METHOD OF SALE - ApPORTIO:llMENT OF PROCEEDS.
A railroad company, whose road consisted of three divisions, by a sin-

gle instrument mortgaged the entire road, with all its property and fran-
chises, to secure three series of bonds. Each series was declared to be a
first lien on one of the three divisions respectively, and a subordinate lien
on the two others. In case ot default the trustee was authorized to take
possession of and operate the entire road, and pay interest on all the bond,;
without distinction. In case of sale the property was to be offered first
as a whole, and, if no satisfactory bid was received, then the divisions were
to be sold separately. Held, that on foreclosure every effort should be made
to preserve t'he road intact by selling it as a Whole, rather than by di-
visions, including in the saJe also a leu,<>ed road, which had been practically
merged in the system; and, as this would involve the difficulty of appor-
tioning the proceeds to the different series of bonds, the cause should be
referred to a master to ascertain the relative value and earning capacity
of the different divisions, in order to reach a basis for apportionment.

This was a foreclosure suit, instituted by the Farmers' Loan &
Trust Company, as trustee, against the Gape Fear & Yadkin Valley
Railway Company and others.
Turner, McClure & Rolston, for Farmers' Loan & Trust Co.
George Rountree, for Cape Fear & Y. V. Ry. Go.
Watson & Buxton and Robert O. Burton, for North State Imp. Co.
Seward, Guthrie, Morawetz & Steele, for New York bondholders'

committee.
Cowen, Cross & Bond, for Baltimore bondholders' committee.

SIMONTON, Circuit Judge. The case is now ripe for a final de-
cree. Before reaching this point, a question has been made, how
shall the property be sold? The purpose of these proceedings is to
secure the rights of creditors and of shareholders by realizing the
value of the property, and by distributing this among thoge entitled
to it. Before such distribution can be made, this value must be
ascertained. How such ascertainment can be had is, therefore,
the paramount question, preceding all others. The court has been
aided by arguments of unusual ability from counsel who represent
plans adopted by the Baltimore committee and by the New York
committee of bondholders. Each of these presents a different pIau
of reorganization. The presentation of the plans gave an oppor-
tunityfor a discussion from which the court has derived great ben-
efit, information, and aSsistance. But it would be as improper as
it is impossible for the court to adopt either of these plans. They
fulfill their office when they have satigfied the court-as in fact they
do satisfy it-that there are persons able and willing to purchase
the property., and that, therefore, it can safely be brought to a sale.
That sale must be at public auction, open to the world. It must
not be chilled or impeded by the adoption in advance of any plan of
reorganization. The sale and purchase, in point of time as well as
in point of law, must precede any attempt at reorganization. In
order,also, to promote a favorable sale, it is important to know in


