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signed, "John Hall, Master Scb; .Benj. ,Hale." It is true that the
underwriters' agents advised that the cargo be forwarded. But,
leaving this question undetermined,. the underwriters, under the
"sue and labor" clause of the policy, cannot be charged with the ac-
ceptance of an abandonment, especially as the insured had no right to
abandon,simply because they caused the property to be preserved,and
removed from a place where there was no agent of the assured, and
where there was no market, and where there was no adequate means
for its protection, to the place to which it was originally shipped,
where were a good market and conveniences for its protection, and
there offering it to the representatives of the insured, to whom it had
been, in the first instance, consigned. , Such labor and care for the
preservation of the property did not make them liable for a total
loss if the property was forwarded by the first available conveyance,
and without unnecessary' delay,' as in this case. The decision of
this court in Monroe v. Insurance Co., 3 C. C. A. 280, 52 Fed. 777, dis-
poses of the contention that the sale at Velasco entitles the plaintiff
to recover for a total loss.
Finally, no error is found in the court below, and its judgment will

be affirmed, but. as both parties have sued out writs of error, and
neither has sustained his exceptions, the costs of this court must be
equaUydivided. Judgment affirmed; costs of the circuit court of
appeals to be divided equally.

TILLINGHAST v. CARR.
(Circuit Court, D. Washington, W. D. August 7, 1897.)

1. PROMISSORY NOTE-CONSIDERATION.
Defendant received, In trust for a national bank, stock In another bank,

executing his note for the same at Its par value, in order that the books of
the bank might not show that it was the owner of the stock. He afterwards
received dividends and securities in liquidation of such stock, and turned over
the securities and paid part of the dividends to the bank, taking up his note
and executing a new note for the balance of the dividend. Held, that he could
not defend against such note In the bands of a receiver on the ground that he
was an accommodation maker.

2. NOTE PAYABLE TO NATIONAL BANK-OPTION TO PAY IN STOCK OF ANOTHER
BANK.
An agreement between the officers of a national bank and the maker of a

note payable to the bank that it may be paid by the transfer to the bank of
stock of another bank Is illegal, and the receiver of the bank is not estopped
from denyIng its validity by reaSGn of having realized on securities trans-
ferred to the bank as a part. of the transaction; such securities having been
received by such maker as trustee for the bank.

This is an action at law by Phillip Tillinghast, as receiver of the
Columbia National Bank, against F. L. Carr, upon a promissory note
for $1,750. In his answer the defendant pleads want of considera·
tion as a defense to the action. There was a trial by the court, a jury
being waived.
W. H. Pritchard, for plaintiff.
Geo. D. Schofield and T. W. Hammond, for defendant.



TILLINGHAST V. CARR. 299

HANFORD, District Judge. From the evidence, I find the origin
and history of the note sued on to be as follows: In the summer of
1893, W. G. Peters and N. B. Dolson were officers of the Columbia
National Bank. Dolson at that time was indebted to the Columbia
National Bank in the sum of $3,800, and he held stock of the First
National Bank of Montesano to the amount of $3,800, par value; and
W. G. Peters was indebted to the Columbia National Bank in an
amount exceeding $4,000, and he held stock of the First National
Bank of Montesano to the amount of $4,000, par value. At that
time said stock, to the amount of $5,800, par value, was pledged to the
defendant as collateral for a loan from him to the Columbia National
Bank of $5,000. The defendant wished to control the voting of all
of said stock, and also, if possible, to induce certain friends of his to
purchase the same, and for these purposes made an application to
Peters, as the active manager of the Columbia National Bank, for an
option on said stock; and, as a result of negotiations, said stock,
amounting to $7,800, par value, was first transferred to the German-
American Safe-Deposit & Savings Bank of Tacoma, which bank, in
consideration for the transfer of said stock, issued to Peters and
Dolson its certificate of deposit for the amount of $7,800. Then the
Columbia National Bank received said certificate of deposit, and, in
consideration therefor, canceled the indebtedness of Peters and Dol-
son, to the amount of $7,800. Then the stock of the First National
Bank of Montesano, to the amount of $7,800, was transferred to the
defendant, the certificate of deposit of the German-American Safe-
Deposit & Savings Bank was canceled, and the defendant gave to the
Columbia National Bank his promissory note for $7,800. Afterwards
the First National Bank of Montesano went into voluntary liquida-
tion, and after having taken care of all its debts a dividend of 35 per
cent. was paid on its capital stock, and the defendant received said
cash dividend and also notes, mortgages, and warrants, equal in
amount to the par value of the $7,800 worth of stock which had been
transferred to him as aforesaid. Afterwards the defendant changed
the form of his obligation to the Columbia National Bank by taking
up his note for $7,800, and giving in lieu thereof two notes, one for
$980 and one for $1,750, which together represented the amount of
the dividend which he had received, and a third note for $5,070, the
remaining 65 per cent. of his original liability. Afterwards the de-
fendant paid cash and delivered notes and mortgages and warrants
covering the amount of his notes for $980 and $5,070, and received
from the Columbia National Bank a surrender of said notes, and a
receipt for the money and securities which he had paid and delivered
in satisfaction, which receipt contained an agreement on the part of
the Columbia National Bank permitting the defendant, at his option,
within 5 years from November 3, 1894, to deliver stock of the Bank
of Montesano to the amount of $5,000 in full payment of the re-
maining note for $1,750. At the time the defendant gave his ori<1i-
nal note for $7,800, it was agreed between him and the Columbia
1\ational Bank that the defendant was not to pay interest on said
note, but that all dividends on the $7,800 of bank stock should go to
the Columbia National Bank, and that the defendant's note should be
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renewed from time to time, upon request; and, at the time of the
change of the form of the defendant's liability by the giving of three
notes in place of the original note, it was agreed that the note for
$1,750 should not bear interest, and that it should be renewed frem
time to time, upon request, without the payment of interest; and said
note was afterwards taken up, and a new note for $1,750 given in
lieu thereof, and the note sued upon was afterwards given in lieu of
the second note for the same amount. Before the commencement of
this action the defendant offered to perform his contract, by tender-
ing to the receiver of the Columbia National Bank stock of the bank
of Montesano to the amount of $5,000, and has made the tender good
by depositing said stock in the registry of the court at the time of
filing his answer.
The defendant represents in his testimony that the $7,800 worth of

stock of the First National Bank of Montesano was not actually sold
to him, but was merely placed in his name, partly for the purpose of
enabling him to control the voting 'lnd disposition of the stock, and
partly for the accommodation of the Columbia National Bank, to
avoid exposure of an illegal investment of its funds in bank stock,
and that his note for $7,800 was given to bring up the amount of
assets of the Columbia National Bank to the proper figure without
including the bank stock, so that the transaction and the understand-
ing of the parties made the defendant a holder of stock in the First
National Bank of Montesano as a trustee for the Columbia National
Bank; and he claims to be merely an accommodation maker, with-
out consideration, of the note for $7,800. Conceding all that the
defendant claims as to his being an accommodation maker of the
original note, and holder of stock in the First National Bank of
Montesano as trustee for the Columbia National Bank, we must place
him in the position of a trustee who has received in dividends upon
stock which belonged to the Columbia National Bank $1,750 in ex-
cess of what he has paid to his cestui que trust. Having retained
this amount of money, for which he was accountable as trustee, he
gave the note in question, and secured an agreement allowing him
ap. option to either pay the money without interest, or deliver stock
in the Bank of Montesano to the amount of $5,000, par value, to clear
himself from liability. At the time of entering into this agreement
the defendant knew very well that the Columbia National Bank could
not lawfully make an investment of its funds in the stock of the Bank
of Montesano; and there appears to have been no reason for mak-
ing the arrangement, except a desire on the part of the officers of the
Columbia National Bank and the to be mutually accommo-
dating, and to help each other to unload upon the Columbia National
Bank the unmarketable stock which they held, and to obtain there-
for its par value in cash. In view of these facts, I hold that the
agreement giving to the' defendant an option to deliver bank stock
in payment of the noteued upon was and is unlawful, and it con-
stitutes no defense to this action, and that the evidence does not sus-
tain the plea of want of consideration in the defendant's answer.
The defendant claims that the plaintiff is estopped to dispute the

validity of the agreement made by the bank to accept stock in sat-
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isfaction of his obligation upon the -note, because he received aud
retained, and has realized upon, the other notes and securities which
were deli vered to the bank at the time the agreement was made, as
part of the same transaction. But the notes and securities which
the defendant delivered to the Columbia National Bank were right-
fully the property of the Columbia National Bank, because they were
taken by the defendant in liquidation of stock which he held as trus-
tee for the Columbia National Bank. The plaintiff therefore had a
right to realize all he could upon said securities, for the benefit of
the trust which he represents; and the defendant has no legitimate
claim of right to retain the remaiuing portion of the dividend which
he received in money, nor any legal right to pay the note which he
gave in consideration of money received in any kind of property other
than money. Findings of fact and a judgment in favor of the plain-
tUf will be made and entered in accordance with this opinion.

FmST NAT. BA."m: OF OONCORD v. HAWKINS.
(CIrcuit Court of Appeals, FIrst Circuit. July 20, 1897.)

No. 202.

Opinion on Petition for Rehearing. For former opinion, see 24
C. C. A. 444, 79 Fed. 51.
Reargued before COLT and PUTNAM, Circuit Judges, and WEBB,

District Judge.

PUTNAM, Circuit Judge. The plaintiff in error has filed a
petition for a rehearing, resting on Bank v. Kennedy, 167 U. S. 362,
17 Sup. at 831, which was decided a few weeks after our decision in
this case. The issue considered·by the supreme court was the lia-
bility of a national bank as a stockholder in a state savings bank,
while the question before us was as to its liability as a stockholder
in another national bank. The question discussed by the supreme
court was more largely that of ultra vires than that of the policy of
the statutes relating to national banking associations, and its line of
decisions which we understood to bind us in the case at bar was not
particularly noticed by it. Therefore it does not follow beyond ques-
tion that Bank v. Kennedy is decisive of the case at bar. Inasmuch
as the defendant in error has undoubted means of relief by a writ of
error, we, under the circumstances, are of the opinion that the peti-
tion should be denied. Petition for rehearing deniedj mandate to
stay until further order.


