
TUCKER V. RUSSl<:LL. 263

does not and cannot prevent the citizen of another state, entitled
under a will to share in an estate, or to a legacy under a will, from
litigating his right to the same in the forum provided by the con·
stitution and laws of the United States for the litigation of snits be·
tween citizens of different states, and from obtaining a decree against
the resident administrator or executor for the amount found due him.
State laws, providing exclusive methods fOr settling estates, the dis·
tribution of the same, and the payment of legacies, cannot oust
the jurisdiction of federal courts of equity to afford equitable reo
lief in such cases to distrilmtees or legatees who are citizens of other
states than that of the testator and executor. The distinction be·
tween a complete administration of the estate and a seizure of the
property thereof on the one hand, and the entertaining of a suit by
a nonresident distributee against the representatives of the deceased
to enforce collection of his share, is very clearly brought out in
Byers v. McAuley, 149 U. S. 608, 13 Sup. at. 906. In that case it
was held that federal courts have no original jurisdiction in respect
to the administration of decedents' estates, and that they could not,
by entertaining suits against an administrator, which they had full
power to do in certain cases, draw to themselves the possession of
the res, or invest themselves with the authority of determining all
claims against it, but that a citizen of another state might proceed
in the federal court to establish a debt against the estate, which
could not, however, be enforced against the estate itself, and that
a distributee, a citizen of another state, might establish his right to
a share in the estate, and enforce such adjudication against the ad·
ministrator or executor personally, or against his sureties, or against
other persons liable therefor, or proceed in any way which does not
disturb the actual possession of the property of the estate by the
state court. See, also, Hess v. Reynolds, 113 U. S. 73, 5 Sup. Ct.
377; Green v. Creighton, 23 How. 90; Hyde v. Stone, 20 How. 170;
Bank v. Jolly, 18 How. 503; Suydam v. Broadnax, 14 Pet. 57. As the
complainant, on the facts alleged in the bill, is entitled to a decree
against the executor for more than $2,000, the demurrers must be
overruled. The clerk will make the entry.

TUOKER v. RUSSELL, Governor, et al.
(Circuit Court, E. D. North Carolina. July 20, 1897.)

1. CONSTITUTIONAL LAw-AMENDING CHARTER OF R.ULROAD COMPANy-NORTH
CAROLINA ACT.
The North Carolina statute of February 25, 1897, entitled "An act to

amend an act entitled an act to Incorporate the Atlantic and North Carollnn
Railroad Company and the North Carolina and Western Railroad Company,"
Impairs the obligations of the contract In the charter, by repealing the- pro-
vision that the voting power of the state as a stockholder shall be 300, and
that the voting power of each stockholder shall be ascertained by a fixed
rule therein stated, and is therefore unconstitutional and void.

S. SAME-STATE AS A STOCKHOLDER-POWER TO REMOVE DIRECTORS A:l<D PROXY.
It Is no violation of the contract between the state and the private stock-

holders of the North Carolina & Atlantic Railroad Company for the state
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to remove, before the expiration of their terms, without the consent or
the private stockholders, the directors and proxy which it is by the charter
entitled to appoint.
Suit inequity by W. R. Tucker against D. L. Russell, governor ot

North Carolina, and others. Heard on bill and answer on a rule for
injunction.
Jones & Boykin, for complainant.
P. M. Pearsall, Simmons & Ward, S. W. Hancock, and Aycock &

Daniels, for defendants.

SIMONTON, Circuit Judge. The bilI of complaint is filed by a
private stockholder in the Atlantic & North Carolina Railroad Com-
pany. The gravamen of the complaint is the passage by the legisla·
ture of North Carolina in 1897 of two acts which, it is charged, change
the original charter of the company, and impair the fundamental con·
tract contained therein, and that, under said two acts, changes in
the management and constitution of the company are threatened
which will materially impair, if they do not destroy, the rights and
property of the private stockholders in the corporation. The legis-
lature of North CarOlina in 1852 incorporated the Atlantic & North
Carolina Railroad Company, with one terminus at Beaufort and an·
other at Goldsboro, in that state, giving all powers necessary for con·
structing its railroad. The act made provision also for the subscrip-
tion to its capital stock by individuals, private corporations, and mu·
nicipal bodies, and invited and encouraged such subscriptions. The
charter is most liberal in its terms, and the purpose of the act was to
make it a part of a grand scheme of internal improvement effecting
railroad communication from the Atlantic, through the center of the
state, to meet the Tennessee line. The capital was fixed at a maxi-
mum of $900,000. At the session of 1854-55 an act was passed
amending this charter, and by this act the state became a stockholder
in the company. The capital stock was increased to $1,600,000.
And as soon as it appeared to the board of internal improvement that
one-third of the capital stock had been taken by solvent individuals
or companies, and that $300,000 thereon was paid to the treasurer
of the company, the board was authorized to SUbscribe, on the part
of the state, for the remaining two-thirds of the stock, and to pay for
it as in the act provided. Two sections of this amending act bear
upon the matters in controversy in this case,-sections 3 and 4. Sec·
tion 3 urovides that the affairs of the company shall be managed and
directed by a general board, to consist of twelve directors, eight of
whom shall be appointed annually by the board of internal improve-
ments, and may be removed in like manner, and four to be elected by
the stockholders at their next general meeting, provided that no one
but a stockholder holding at least five shares can serve as director.
Section 4 provides a scale of voting in case a stock vote be taken in
all elections and on all questions in any general meeting of stockhold-
ers; that is to say. the owner of one or two shares shall have one Yote.
The owner of not less than three and not more than four shares shall
be entitled to two votes, the owner of not less than five or more than
six shares to three Yotes, and so on, followed by this proviso:
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"Provided, that no individual or company holding stock In said company shall
be entitled to more than two hundred votes, except the state, which shall be
entitled to three hundred votes, but should the state hereafter transfer any
part of its stock, then its vote shall be in proportion to what may be retainell
as compared with the amount now represented in said corporation. The state
shall at all general meetings of stockholders be represented by an agent or
proxy appointed by the governor, and such agent or proxy shall be entitled In
the general meetings aforesaid, to vote according to the above scale on all
questions, except in the election of directors by the individual stockholders."

It may be noted here, and may save time in the further discussion
of this case, that these provisions as to a scale of voting are essential
provisions in the contract between the individual private stockholders
and the state as stockholder. It contains mutual concessions as the
consideration of the contract. The state agrees to the vote to be
cast for her on the maximum of the stock, and makes provision for
the reduction of that vote in certain contingencies. No provision
whatever is made for an increase of her vote in any contingency.
The advantages of this contract inure to, and are a part of the prop-
erty of, each stockholder and each share of stock. Another thing
must be noted: The act provides that at each general meeting of
stockholders the state shall be represented by a proxy. The use of
this imperative word renders it necessary that a state proxy be pres-
ent at all such meetings. This original charter, with its amendments,
under the law then existing in North Carolina, were not subject to
modification, amendment, or repeal by the legislature, against the will
of the stockholders.
In 1897 the legislature of North Carolina passed an act entitled:
"An act to amend an act entitled an act to incorporate the Atlantic and North

Carolina Railroad Company and the North Carolina and Western Railroad Com-
pany."
This act strikes out section 4 of the former act quoted above, and

inserts in lieu thereof the following:
"In all general and special meetings of stockholders the state shall be repre-

sented by an agent or proxy appointed by the governor, who shall be entitled to
vote the stock of the state on all questions arising in said meeting, except in
the election of directors by the individual stockholders and the presence of the
state's proxy shall be necessary to constitute a quorum In said meeting. All
Jaws and clauses of laws In contlict with this act are repealed."

Ex vi termini, this act seeks to repeal all provisions made as to the
scale of voting, and destroys the equilibrium fixed in the charter. The
state, desiring to go into this enterprise, invited the subscriptions of
individuals, and agreed that when $300,000 of these were paid she
would ,put in the remainder. The rights of each stockholder, and the
relative rights of the state as a shareholder to the other shareholders,
were fixed at the same time, as a part of the :nducement to subscribe,
and surely these were fundamental. The right of each stockholder is
secured to him, not to be taken away or surrendered without his con·
sent. As to this complainant, a large stockholder, this act must be
inoperative if he dissents, as he does dissent, thereto. Bank v. Knoop,
16 How. 369; Railroad Co. v. Reid, 13 Wall. 264; Fry v. Railroad 00.,
2 Mete; (Ky.) 314; Cook, Stocks & 8. §§ 494, 500; Mol'. Priv. Corp. § 645.
At the same session, in 1897, the legislature of North Carolina
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passed another act, entitled "An act to'restore to the state of North
Carolina, the ,control and management of the Atlantic and North
Oarolina,Railroad." Strictly speaking, this is not an act amending
the charter of this railroad company. It is more in the natUl'e of a
bill of pains and penalties. In it the state, as sovereign, makes pro-
vision for the protection of her interests as a shareholder in a private
corporation. The act provides a speedy mode and a special tribunal
for ascertaining the necessity for such protection, and a sort of leg-
islative execution for the enforcement of its conclusions. The first
section of this act provides that whenever it appears to the satisfac-
tion of the governor that the proxy or directors heretofore or herein-
after appointed to represent the interest of the state in this railroad
company have been in any particular unfaithful or negligent in the
discharge of their duties to the state, or have done or suffered any
act to be done by the stockholders or directors in said company, the
intent, purpose, or effect of which was to lessen or impair the rights
of the state as a majority stockholder in the company, given either
by its charter or by-laws, or deprive or take away its right of control
through the board of directors in the management or control of the
company, or if the governor becomes satisfied that, having so acted
negligently and unfaithfully, the said proxy or said directors shall
continue in said dereliction of duty, it is made the duty of the gov-
ernor and the board of internal improvements forthwith to remove
said proxy and directors, and appoint others in their stead, who shall
at once enter on their duties, and the directors, or any two of them,
shall call a meeting of the directors, and elect a president, who shan
be in full charge. Any officer, agent, or employe of the company who
shall refuse to turn over and deliver to said president the property,
books, and records of the company shall be guilty of a misdemeanor,
and on conviction be fined or imprisoned. The second section is to
the same effect. The third section provides that in case of the re-
fusal of any officer, agent, or employe to turn over the property,
books, and records, and in case any officer, agent, attorney, or stock-
holder shall, by litigation or otherwise, obstruct, retard, or in any
way interfere with the organization of the new board of directors, or
with the prompt delivery of the property, etc., so that the road might
be involved in litigation, it is made the duty of the governor, through
such persons as he may designate, to institute proceedings in the
name of the state or otherwise, as he may be advised, in the superior
court of any county through which the road runs, for the possession
of the road; and it is made the duty of the judge to appoint are·
ceiver to take possession of said road and to manage the same until,
in the judgment of the court, the state is restored to her control in the
direction of the affairs of the company.
The bill, as has been seen, is filed by a private stockholder. He

makes defendants to the bill D. L. Russell, governor, Z. B. Walser,
attorney general, the board of internal improvements of North Oaro-
lina, a body corporate, and Robert Hancock, Esq., and seven other
gentlemen, who have been appointed directors in behalf of the state
in this corporation, and the railroad corporation itself. The bill
sets out in detail the original and amended charter of the company,
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and the two acts of 1897 above referred to, and charges that they are
in violation of right and unconstitutional; that their enforcement
destroys the property rights of the private stockholders; that the
company has been and is perfectly solvent, and under the recent ad-
ministration was prosperous; that now the penalties of the act of
1897 are threatened against any stockholder who resists its enforce-
ment. It charges political motives in the passage of the act, espe-
cially on the part of Mr. Hancock. The bill concludes with prayer
for process, and for an injunction (1) that the said governor, and any
person or persons designated by him for the purpose of instituting
proceedings under section III of the act of 1897, be restrained from
suing for the possession of the said railroad, or for the appointment
of a receiver to manage and continue the same under the provisions
of said section; (2) that the said governor be restrained from ap-
pointing the state proxy as authorized by the act of 1897, ratified
25th February, 1897, without the concurrence of the board of internal
improvements as the charter requires, and that the said defendants
the said directors and governor be restrained from seeking to en-
force the provisions of said act ratified 25th February, 1897, in any
meeting, for whatever purpose it may be called; (3) that the said
acts of 1897 be declared unconstitutiollill and void. The bill ends
with a prayer for general relief. An amendment of the bill statet5
that the private stockholders are enjoined from holding any meeting
of the company.
The defendants, in response to a rule for that purpose, have shown

cause, by answer, why the prayer of the bill be not granted. It ap-
pears from this return that at the time of the passage of the acts of
1897 there were a board of directors, a president, and a state proxy
for the Atlantic & North Carolina Railroad Company; that after the
passage of these acts this board of directors, as well as the proxy, were
removed, and Mr. Hancock and his board of directors were appointed;
that the old board acquiesced and surrendered; and that when this
bill was filed the new board was in actual and peaceable possession.
The reasons given for the removal of the old board and of the proxy
were these: The private stockholders, anticipating some change in
the state's representation in the company, had been splitting up the
shares, and putting th('m in various names, thus taking advantage
of the result of the scaling provisions of the charter, which gave
greater voting power to the small shares. To aid in accomplislting
the result sougbt,-increase of power in private stockbolders,-the
provision of tbe by-law which required the presence of the state
proxy in forming a quorum at meetings was repealed. A large pro-
portion of the power of the president was taken away, and vested
in a finance committee of the board. The answer also charges. mis-
conduct in other respects on the part of the old board, justifying its
removal.
With regard to the policy under which this railroad company Is

the wisdom or unwisdom of its management, the der-
elIctIOn of duty on the part of any of its officers or employes, this
court can have no concern. These are corporate acts, and, if done
under regularly constituted authority, must be corrected, if corree-
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tion be needed, by the corporation itself. Our sole duty is with the
legal points made. With regard to the general purpose of the act
to restore to the state the' control of and management of the Atlantic
& North Carolina Railroad Company, I am not prepared to say that it
is in conflict with the constitution of the United States. The con-
tract in the charter between the state and the other stockholders was
that they should put in a certain sum of money, and that the state
should put in a certain other sum; that on the board of directors
the state should appoint a certain number, the private stockholders
for themselves appointing the remainder; that the voting power
of the state was fixed at a certain figure; and that the voting power
of each private stockholder should be ascertained according to a fixed
rule. These were mutual covenants looking to the administration of
the corporation, and securing in advance the rights of subscribers to
its stock. They cannot be changed by one of the parties, cannot be
affected by legislation on the part of the state, without impairing the
obligation of the contract. But when it comes to the question how
each stockholder should vote, in person or by proxy, this was left to
himself. The proxy could be appointed or removed at pleasure. To
say that the state, which can only act through a proxy, could not re-
move him, however incompetent or unfaithful or distasteful he might
be, would subject the state to a disadvantage under which no other
stockholder labored. So also with the directors. The eight direct-
ors are named by the state, and in their selection the private stock-
holders have no voice whatever. They act for the state, represent-
ing her interests in a private corporation. Under our system or
government, the power that appoints, as a general rule, has the right
to remove. But be this as it may; assume that, during their term
of office, directors could not be removed; this is their personal right.
But no such controversy exists here. Whatever rights the old di-
rectors had, they have voluntarily surrendered them, and acquiesced.
The new board are peaceably in possession, and their right of posses-
sion is not challenged.
With regard to so much of the act as provides for the appointment

of a receiver, as an abstract question, much could be said. It comes
perilously near confounding the legislative department with the judi-
cial department. If the legislature can usurp the discretion of a
judge, and instruct him, in a given case, to pursue a given course, it
can by degrees take within its control other and more important
judicial functions. But there is at present no suit pending under this
section, none threatened. The necessity for such suit, the prospect
or probability of such a suit, do not exist, may never exist. The pre-
venti \ process of this court cannot meet such a case. Nor can the
court decide a legal principle upon which it cannot make a practical
application. Williams v. Hagood, 98 U. S. 72. It can only consider
the existing facts before it, and upon such facts pronounce the law
and apply the remedy.
From what has been said it follows: That the first prayer of the

bill for an injunction cannot be granted, as there is no suit, or threat
of suit, or prospect of a suit for the possession of this railroad by thi!
governor, or by anyone designated by him. On the contrary, the oc-
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casion for such a suit cannot arise, as the new board are in full posses-
sion, the old board having surrendered, and neither the complainant
nor anyone else asks that they be removed. That the second prayer
for an injunction against the appointment of a proxy in behalf of the
state cannot be granted, as the former proxy has resigned and vacated
the office, because the charter makes it imperative that the interest of
the state be represented by proxy at all general meetings of the com-
pany. The fourth section of the amended charter gives the appoint-
ment of the proxy to the governor. That so much of the prayer for
injunction as seeks to prevent an enforcement of the act of 25th Feb-
ruary, 1897, entitled "An act to am,end an act entitled an act to incor-
porate the Atlantic and North Carolina Railroad Company and the
North Carolina and Western Railroad Company," or to adopt and ac-
cept the same without the consent of the private stockholders, should
be granted. Let an injunction be prepared in accordance with this
opinion. The bill, as against D. L. Russell, governor, Z. B. Walser,
attorney general, and the board of internal improvements, iadis-
missed Let it be retained as to all the other parties.

AltIERIOAN FREEHOLD LAND-MORTGAGE CO. OF LONDON. Limited, 1'.
WOODWORTH.

(Olrcult Oourt, N. D. New York. August 18, 1897.)
No. 8,178.

CoRPORATIONS-CREDITORS' SUIT AGAINST STOCKHOLDER - EFFECT OF RECEIV-
ERSHIP.
Under the statute of Kansas giving a judgment creditor of a corporation the

right to proceed by action to charge the stockholders with the amount of the
judgment, such a creditor of a Kansas corporation may maintain an action
In a federal court against a stockholder In another state, though the corpora-
tion Is In the hands of a receiver.

This was a suit in equity by the American Freehold Land·Mortgage
Company of London, Limited, a judgment creditor of an insolvent
Kansas farm-mortgage company, against Chauncey B. Woodworth, to
enforce defendant's liability as a stockholder in the Kansas corpora-
tion under the Kansas statute. The cause was heard on demurrer tQ
the bill.
P. Tecumseh Sherman and W. Pierrepont White, for plaintilf.
William F. Cogswell and William N. Cogswell, for defendant.

COXE,District Judge. When this demurrer was first before the
court it was decided that the action could be maintained upon the
judgment alone without alleging or proving the original indebted-
ness. 79 Fed. 951. The remaining propositions were argued at the
June term. Since the argument the circuit court of appeals for this
circuit has rendered a decision which disposes of all the questions
involved in favor of the plaintiff, with possibly one exception. Whit-
man v. Bank, 83 Fed. 288. It is argued that as the Kansas Mort-
gage Company is in the hands of a receiver, he is the only party who


