
VANCE V. ROYAL CLAY MANUF'G CO. 251

knowledge of its character, and by advancing to the debtor an addi·
tional sum of $10,000, without restriction upon the disposition thereof,
increased to that extent the unlawful preference, and correspondingly
enhanced the resulting injury to the appellee and other unsecured
creditors. Whether the transaction should be regarded as an inten·
tional wrong, or fraud in fact, as distinguished from fraud in law;
whether it was a fraud against all creditors, or against those only
who became creditors after the scheme was concocted;· and whether
the appellants should receive nothing until other creditors shall have
been paid in full, or should share pari passu with other creditors in
whatever distribution shall be made,-are questions which, if they
arise, can be better considered and determined after a final hearing.
This appeal is without merit, and is therefore dismissed.

VANe)]] et at v. ROYAL OLAY MANUF'G CO. et aL
(Circuit Court, N. D. Ohio, E. D. September 1, 1897.)

No. 5,532.
L OF BONDS PLEDGED AS COLJ,ATERAL-J:{IGHTS OF HOLDERS.

Where bonds of a corporation, pledged as collateral security for debts of
the corporation, are subsequently sold by the board of directors, the pur-
chaser assuming and agreeing to pay such debts, the sale does not create
a novation of the indebtedness, so as in any wise to affect the rights of the
creditor to proceed against the corporation, or its property in the hands
of a receiver.

2. PRIORITY OF LJENS-LEVY BY SHERIFF-PROPERTY SURRENDERED TO RE-
CEIVER.
A sheriff levied an executlon on the property of an insolvent corporation,

and left it in custody of the president of the corporation, who agreed to
hold it for him. Subsequently a receiver was appointed by the federal court,
who took possession of the property in the absence of the custodian and
the sheriff, and subsequently agreed with the sheriff that, if any lien at-
tached under his levy, and it had not been lost by abandonment, it mIght
be asserted in the federal court. Held, that the judgment creditors acquired
a prior lien on the property thus levied on, which had not been lost by
abandonment, and which would be enforced by the federal court.

Henry M. Russell, for plaintiffs.
D. H. Hollingsworth, for defendants.

TAFT, Circuit Judge. This cause, which was begun by a bill
filed by certain stockholders in the Royal Clay Manufacturing Com-
pany to set aside a deed of assignment for the benefit of the cred-
itors of all the property of the company, made without proper authori-
ty by the president and secretary to J. Ross Alexander, and which was,
by intervening petitions and by cross bill, subsequently given the
form of a suit in the nature of a creditors' bill, and of one to fore-
close a real-estate mortgage upon the property, comes on now to be
heard upon the report of the master appointed to take evidence and
find the facts and report his conclusions of law as to the amount
and priorities of the claims of creditors against the property of the
Royal Clay Manufacturing Company. 1 have examined the record
with considerable care, have read all the evidence before the master,
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and, after a consideration of the briefs of counsel, have reached the
conclusion that in all respects the report of the master should be
confirmed. The attorney for the receivers who was appointed by
the court to defend the interests of the stockholders against lien and
other creditors has filed a number of exceptions to the findings and
conclusions of the master. It may be well to state in a summary
way the issues which he has made, and the conclusions which I have

• reached in regard to them. Many of the claims which the master
has found to be valid against the company are based on cognovit
notes given by the president, A. J. Baggs, and the secretary, H. W.
Rhoads. It is objected on behalf of the stockholders that Baggs
and Rhoads had no special authority given to them by the board of
directors to contract such obligations, and that anyone receiving
such notes from the president and secretary was charged with knowl-
edge that they did not bind the company. The master finds that
the board of directors was fully advised of and fully approved of the
action of Baggs and Rhoads in contracting the debts, and in giving
evidence of them in the form of cognovit notes. The evidence satis-
fies me beyond a doubt that all the directors knew that Baggs was in
the habit of giving such notes for debts of the corporation, and
that he had general authority to contract debts for the company in
this form.
The attorney for the stockholders disputes the finding of the mas-

ter as to the indebtedness of the company to the Deposit Bank of
Dennison, Ohio, or to its assignee, Bailey. It seems that neither
Baggs nor Rhoad!;! made entries of the items of this indebtedness
upon the books of the Boyal Clay Manufacturing Company, although
all interested were cognizant of the existence of a large indebtedness
at one time. There is no doubt that the indebtedness does appear
upon the books of the bank, and the. bank-deposit book was eight
times balanced without objection by either Baggs or Rhoads, and each
balance showed the indebtedness which is objected to. The com-
plaint is rested rather on the looseness with which Baggs did busi-
ness than on anY defect in the evidence which the bank produces of
the indebtedness.
W. B. Simpson was one of the directors of the Royal Clay Man-

ufacturing Company and one of the executive committee of the
board. He indorsed much of the company's paper. The bonds of
the company to the amount of $100,000 were issued by the company,
but they were not all of them sold. Bonds to the par value of twenty-
nine thousand dollars, with the acquiescence of the board of directors,
were used by Simpson as collateral for debts of the company con-
tracted with West Virginia banks and other creditors. These banks
and other creditors now· appear as holders of the bonds, and ask
that their claims be allowed to the extent shown by them to be valid,
and that the mortgage securing the bonds be foredosed, so that they
may derive the benefit to which they are entitled from their col-
lateral. An exception is taken to the finding of the master in favor
of these creditors on the ground that, after the bonds had been de-
posited as collateral with these creditors, and at the last meeting of
the board of directors, these bonds, amounting to $29,000, wert:: sold
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to W. B. Simpson in consideration of his assuming the debts which
they were pledged to secure. 'Yhether this was a valid action by
the board of directors or not, taken, as it was, at a special meeting, of
which two of the directors had no notice, is not, it seems to me, ma-
terial. Such a contract with Simpson did not create a novation of
the indebtedness as between the creditors who held the notes of the
company and the bonds as collateral and the Royal Clay Manufactur-
ing Company, however it might affect the relations of Simpson and
the company to the indebtedness. Hence the exception to the al-
lowance of these claims and their priority, so far as the collateral
is concerned, is overruled.
The only other exception to which it is necessary to advert is that

directed to the finding of the master that certain levies of execution
in favor of the Citizens' National Bank of New Philadelphia, Ohio,
and S. O'Donnell and others secure to the judgment claims of these
execution creditors a priority in the distribution of the proceeds of
the sale of the personal property upon which the executions were
levied. It is first objected that the judgments were void because
rendered on cognovit notes which Baggs, as president, had no author-
ity to make. I have already approved the finding of the master
that there was authority to make such notes derived from the course
of business of the board of directors, and the acquiescence of the
board in Baggs' conduct of' the business. It is 'unnecessary, there-
fore, to consider the question of the conclusiveness of the judgment
on such notes, and whether the judgment can be collaterally attack-
ed .on the ground that there was no authority to make the notes,
because the finding of this court is that there was authority, and
that the debts were mUd debts. The second question raised is as
to the validity of the execution. The sheriff, after the deed of as-
signment was made by Baggs, as president, and Rhoads, as secretary,
to J. Ross Alexander, trustee, and before the receiver was appointed
herein, went to the yard Of the Royal Clay Manufacturing Company,
and, having in view all the personal property, made levies thereon.
He at once notified Baggs, the president, who was in charge for the
company, that he had made the levy, and put the custody of the
personalty for him in Baggs, which Baggs accepted. The master
finds this to be the fact on the positive statement of the sheriff
and two persons who accompanied him, and Baggs does not deny
it. When the receiver appointed by this court went to the premises,
he found 'no one in charge, but he was advised by the sherifi' that
the sherifi' had possession of the personal property, and, in order to
prevent a conflict of jurisdiction, a stipulation was entered into be-
tween the sheriff and the receiver by which the receiver agreed to
take possession and dispose of the goods under order of the court
without prejudicing the right of the sheriff to assert any lien which
this court might determine that the judgment creditors had by
reason of his levies. Under the decisions in Ohio, especially those
in Murphy v. Swadener, 33 Ohio St. 85, and Acton v. Knowles, 14
Ohio St. 28, the levy lost nothing of its validity from the circum-
stance that the sheriff placed the goods in the hands of Baggs, the
president of the company, as his custodian. Baggs' temporary ab-
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sence from the grounds at the time the receiver entered them is not
an abandonment of his possession as custodian, and therefore there
was a lawful levy on the personal property by the sheriff in force at
the time the receiver took possession. The receiver agreed with the
sheriff that his taking possession should not affect the validity of
any lien which might have been created by the sheriff's levy and
continued in force until the receiver's taking possession. The ar-
rangement made by the sheriff and the temporary receiver is to be
commended. It was a judicious compromise to avoid a conflict be-
tween jurisdictions, and certainly this court will not permit the
commendable spirit of confidence which the sheriff showed in the
justice and equity of this court to be made a ground for depriving
him or those whom lie represented of the rights in the property
which had been acquired and maintained by lawful levy and subse-
quent official custody. The finding of the master that the judg-
ment creditors, by reason of these levies, acquired a priority of lien,
is confirmed.
The contention that the levy was at all affected by the prior as·

signment by the executive committee of the board of directors to J.
Ross Alexander cannot be sustained. The assignment, it is prac-
tically conceded by all parties to the suit, and by even J. Ross Alex-
ander himself, was invalid, because made without the authority of
the board of directors; and, as it was invalid, and as this court has
never recognized its validity, it cannot recognize it merely for the
purpose of defeating the subsequent levies.
A decree for the sale of the real estate, both that not covered

and that covered by the mortgage, will be entered. The property
has once before been offered under a decree made before the filing of
the cross bill. In view of the fact that the case has taken a some-
what new form, the prior decree for sale will be set aside, and a
new decree entered. Owing to the temporary loss of all the papers
in the case by an express company, to which they had been intrusted,
the decision of the case has been somewhat delayed. I do not think,
however, that the delay has worked any disadvantage to the parties
interested, because the business outlook has so much improved that
probably a later date will result in a more beneficial sale.
The new decree will first find that the assignment to Alexander

was invalid; second, that the Royal Olay Manufacturing Company
is insolvent; third, that the stockholders and creditors who are par-
ties by intervening petition and otherwise are entitled to have its
entire assets sold, and the proceeds applied in payment of its debts;
fourth, that the mortgage to Alexander on the real estate covered by
its terms is valid, that the condition thereof has been broken, and
that the trustee and the beneficiaries thereof-the holders of bonds
-are entitled to the relief prayed in their cross bill, to wit, the fore-
closure of the mortgage, and, on a failure of the company to redeem
the mortgaged premises, to a sale of the same in foreclosure. The
order. for sale will include both a sale of the mortgaged premises
and the real estate not mortgaged. The decree will also provide
for a sale of the personal property at the same time as the sale of
the real estate, or within a week thereafter, within the discretion of
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the receiveni, upon notice by pUblic advertisement of the sale, the
extent of such advertisement to be determined by the receivers.
The decree will also confirm· the report of the master in all respect8,
and make his findings and conclusions the findings and conclusions
of this court. .. .

MOFFETT CO. v. CITY OF ROOHE·STER et IlL
(CircuIt Court, N. D. New York. August 18, 1897.)

1. MUNICIPAL CORPORATION-Bm MADE BY MISTAKE-RELIEF IN EQUITY.
A bid for public work can be withdrawn, upon the ground of mistake, al·

though the charter of the city contains a provision that bids cannot be with-
dl'awn or canceled "until the board shall have let the contract for which sueb
bid is made and the Bame shall have been duly executed."

I. BAME-INJUNCTION.
A court of equity w1Il enjoin the enforcement of such bid, induced b7 tile

mistake of one, although it could not reform IUeb bid unless the mistake had
been mutual.

Louis Marshall and Joseph Mullin, for complainant.
William F. Cogswell and A. J. Rodenbeck, for defendantll.

COXE, Dil!trict Judge. The question in this controversy il plain
and simple: Shall the complainant be held to an erroneous bid by
which it agreed to do certain work for the city of Rochester for $63"
800 less than Wall intended? The work related to the construction
of a conduit to convey the water of Hemlock Lake to the city. By a
mistake of Mr. Burlingame, its engineer, the complainant bid 50 cents
per cubic yard for earth excavation in open trenches when it intended
to bid 70 cent8, and '1.50 for earth excavation in tunnel when it
intended to bid '15. The proof of these mistakes il clear, explicit,
and undisputed. As soon as the item proposing to do the work for
50 cents, as aforesaid, was read at the meeting of the executive board
and before any action Wall taken thereon Mr. Burlingame stated that
it was an error and that complainant intended to bid for route B
the same as for route A, viz.: 70 cents. There is some testimony of
a negative character that this prompt repudiation of the bid did not
take place, but the great weight of testimony is in favor of the
complainant. Had the errors been corrected the complainant's bid
would still have been $200,000 below the next lowest bid. On route
A the complainant's bid was $903,324. The mistakes all occurred on
route B and yet route A was selected and the work awarded to other
bidders for $1,123,920, or $220,596 more than the complainant's pro-
posal.
Upon the principal issue there is no disputed question of fact.

Counsel for the defendants, though not admitting the mistakes, which
are the basis of the action, do not dispute them. The oral argument
proceeded upon the theory that the mistakes were made precisely all
alleged. In order that no injustice may be done to the defendants,
their position in this regard is litated in the language of their brief
as follows:


