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on account of their past services connected with the receivership,
principal or ancillary, of that company, is all that would seem to be
justified. Such an allowance will therefore be made, with the pro-
viso, however, that any and all moneys heretofore received by the
said two counsel, or either of them, from the receiver, on account of
their or his compensation for services connected with or relating to
the receivership, principal or ancillary, be credited upon such allow-
ance, and that only the balance of the said sum of $7,000 so allowed,
after deducting all such credits, be paid to the said two counsel.

OHICAGO, R. I. & P. RY. CO. v. POUNDS.
(Clrcliit Court of Appeals, Eighth Circuit. August 2, 1897.)

No. 784.
RAILROADS-AcCIDENT AT CROSSING-CONTRIBUTORY NEGLIGENCE.

A deaf man who drives upon a raiiroad crossing, where the view is uoob-
structed, when a freight train is approaching at a high rate of speed, in
plain sight, and so close that it cannot pe stopped in time to prevent a coi-
lision, cannot recover for injuries sustained thereby.

In Error to the United States Court of Appeals in the Indian Terri-
tory.
M. A. Low and W. F. Evans, for plaintiff in error.
W. B. Johnson and A. C. Oruce, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Oircuit Judge. This case comes on a writ of error
from the United States court of appeals in the Indian Territory. The
suit was brought by C. S. Pounds, the defendant in error, against the
Chicago, Rock Island & Pacific Railway Company, the plaintiff in
error, to recover damages which he had sustained by coming into col-
lision with one of the defendant's freight trains at a road crossing in
the town of Marlow, in the Indian Territory. The plaintiff below
recovered a judgment in the trial court against the railway company
for the sum of $5,050. On an appeal taken by the defendant com·
pany to the United States court of appeals in the Indian Territory,
the judgment of the trial court was affirmed. 35 S. W. 249. The
case was brought to this court by the defendant company, and the
question for decision is whether the trial court should have given a
peremptory instruction to the jury to return a verdict for the defend-
ant. The judges of the United States court of appeals in the Indian
Territory were divided in opinion on this question; one of them vot·
ing in the affirmative, and the others in the negative.
The material facts in the case, concerning which there was no con-

troversy, are as follows: On the day of the accident the plaintiff
drove into the town of Marlow, from the south, with a load of wood,
over a road which ran parallel with the defendant's railroad track,
on the east side thereof, and in close proximity thereto, for a con-
siderable distance south of the station. As the plaintiff entered the
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to}Vn,:driviag along said road, a through freight train was also ap-
proaching the town from the south over said track, at the rate of
about25 or 30 miles pel' hour. At a point within the town the road
in question turned at right angles to the west, and crossed the defend-
ant's railroad track about 1QO feet south of the station. When the
plaintiff, following this road, reached the crossing, his vehicle was
struck by the freight train. For some time before the plaintiif
reached the pointwhere the road turned west, and until he went upon
the track at the crossing, the freight train was in plain view, and
might have been seen by him at any moment, had he simply turned
his head and looked down the track. When the plaintiff turned west
to cross the track, the train was still from 300 to 500 yards south of
the crossing, and was seen by everyone in his vicinity who looked in
the direction from which the train was approaching. No one who
witnessed the accident saw' the plaintiff look in the direction from
which the train was coming at any time, either before or after he
reached the turn in the road; but the plaintiff testified, in substance,
that as he reached the turn he looked south, but did not see any train,
and could not see down the track more than 300 yards, to a place
where a fence approached the track, because the wind raised a cloud
of dust which obstructed his view beyond that point. He did not
claim that he again looked down the track before driving upon the
crossing, although it was about 50 feet from the turn to the crossing.
The usual crossing signals were given by the engineer when the train
was about one-half of a mile south of the station, and as soon as the
engineer discovered that the plaintiff was about to drive over the
crossing he sounded the stock-alarm whistle, and made strenuous
efforts to stop the train by applying the air brakes and the driving
brakes. The plaintiff had been deaf for some years, and did not hear
these signals. The accident occurred in broad daylight.
In view of these undisputed facts, we think that the trial court

should have directed the jury to return a verdict for the defendant.
The doctrine is too well settled to admit of controversy that a person
is guilty of culpable negligence if he walks or drives upon a railroad
crossing in close proximity to an approaching train, which is in plain
View, and might have been seen fora considerable distance before
he reached the track. The precautions which a person traveling
upon the highway must take when he approaches a railroad crossing
are so well defined that it is no longer the province of a jury to decide
whether such person was guilty of negligence, in those cases where
it is obvious that in approaching the crossing he failed to look up and
down the track as he might have done, and thereby avoided all risk
of injury. It is universally conceded that a person omits not only a
reasonable but a necessary precaution when he drives upon a rail-
road crossing, at a place where his view is unobstructed, without
looking along the track with sufficient care to ascertain with cer-
tainty whether a train is coming from either direction. A railroad
track is in itself a warning of danger, because trains may be expected
to pass at any moment. Therefore the courts have repeatedly de-
clared that a person is, as a matter of law, guilty of contributory neg-
ligence if he drives upon a crossing without making a vigilant use of
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hili! senses of sight and of hearing. If either of these senses is im-
paired, or for any reason cannot be exercised to advantage, he ought
to be more vigilant in the use of the other. Railroad Co. v. Houston,
95 U. S. 697; Pyle v. Clark (decided by this court at the present term)
25 C. C. A. 190, 79 Fed. 744, and cases there cited; Salter v. Railroad
Co., 75 N. Y. 273; Railroad Co. v. Miller, 25 Mich. 274; Railway Co. v.
Garcia, 75 Tex. 583, 13 S. W. 223; Beach, Contrib. Neg. § 63. The
application of these principles to the case at bar demonstrates, we
think, that it should have been withdrawn from the jury, inasmuch as
it was clearly shown, and was not denied, that for more than 200
yards before the plaintiff reached the railroad crossing he was in plain
view of the aproaching train, and could have seen it by making the
slightest exertion. It is suggested, however, that there was evidence
tending to show that at one point, about 50 feet from the crossing,
the plaintiff did glance down the track, but failed to see the train, and
that such testimony rendered it necessary for the jury to determine
whether he exercised due care. There are two answers to this sug-
gestion: In the first place, it seems physically impossible that the
plaintiff could have looked at the point indicated without seeing the
train, which was then in plain view, and was seen by everyone else
in bis vicinity. Artz v. Railroad Co., 34 Iowa, 153, 159. In the sec-
ond place, if we concede that he did look, and did not see the train
because there was a cloud of dust about 300 yards south of the sta-
tion, then, under such circumstances, he should have looked again be-
fore venturing on the crossing, or into such close proximity thereto
as to render his situation dangerous. It is further suggested that
there was testimony tending to show that the speed of the train
was slightly checked at a point some distance south of the station,
and somewhat increased as it approached the crossing, about the
time that the stock alarm was sounded; and on the strength of such
testimony it is urged that the jury were at liberty to find that the train
might have been stopped in time to avoid the injury, after the engi-
neer became aware that the plaintiff did not hear or see the train, and
was about to pass over the track. With reference to this contention,
it is only necessary to say that we find no testimony in the record
wbich tends to show that the trainmen could have stopped the train
after they became aware that the plaintiff intended to drive over the
crossing in advance of the train. No witness expressed the opinion
that it was possible to have stopped the traip. after the engineer be-
came aware that there was danger of a collision. There was abun-
dant testimony that every effort was made by the engineer to stop it
at the time last indicated, and that such efforts failed, while there
was nO evidence to the contrary. Moreover, as tlie train was in plain
view of the plaintiff at every moment before he drove upon the track,
and as it was incumbent upon him to keep a diligent outlook until he
was safely over the crossing, the injury which he sustained would, in
any event, appear to be due in part to bis own negligence. For these
reasons the judgment of the United States court in the Indian Terri-
tory and the judgment of the United States court of appeals in the
Indian Territory are each reversed, and the cause is remanded to the
former court for a new trial.



220 82 FEDERAL REPORTER.

BRICKELL et aI. v. FARRELL et aL
(CIrcuit Court, E. D. Missouri, E. D. June 24, 1897.)

No. 4,024.

1. TAX SAI,ES-SUIT BY STATE TO ENFORCE TAX LIEN-AFFIDAVIT FOR NOTICE
BY PUBLICATroN.
The attorney employed, pursuant to Rev. St. Mo. 1889, § 7681, to prose-

cute a suit by the state to enforce its lien for delinquent taxes, is the
proper person to make the affidavit prerequisite to an order for publica-
tion of notice to unknown owners.

lil. PROCESS-PUBLICATION-UNKNOWN PARTIES.
Under Rev. St. Mo. 1889, § 2027, which authorizes an order for publica-

tion, as to unknown parties interested In the subject-matter, to be made
where the petition alleges that there are such persons, and describes "the
interest of such persons, and how derived," allegations that the unknown
heirs ot' a person named are the owners of cert'lin real estate by descent
sufficiently describe their Interest, and how It was derived.

3. TAX SALES - SUIT TO ENFORCE TAX LIEN-BENEFICIARIES IN 'fRUST DEED
AS PARTIES.
"Where there has been no foreclosure nor sale under a b.-ust deed ot' real

estate, a suit to enforce the state's lien for taxes on the property Is properly
brought against the heirs of the deceased: grantor. and not against the bene-
ticiartes In the deed.

4. ESTOPPEL-AcCEPTING SURPLUS PROCEEDS OF TAX SALE-RECOVERY OF DAM·
AGES.
Where the owners of land sold under a jUdgment for delinquent taxes, who

were served by publication, afterwards Instituted a suit to set aside the deed
so made, Which suit was decided adversely to them, and they subseqnently
accepted a surplus realized on said sale, and also recovered damages for tiHol
loss of said real estate, against a lessee who had negligently failed to pay the
taxes for which the sale was made, such owners are conclusively estoppel1
from denying the validity of the title of the grantee in such tax deed.

This was an action in ejectment,brought by Mary A. Brickell and
others against James P. Farrell and others.
Henry T. Kent and James W. V\Tilliams, for plaintiffs.
Daniel Dillon and E. P. Johnson, for defendants.

ADAMS, District Judge. This is an action in ejectment. The
plaintiffs sue for the possession of a lot of ground in the city of St.
Louis, Mo., and in their proof deraign title from one Mary O. Smith,
whose first conveyance of the lot in controversy was by deed dated
December 10, 1842. The defendants deny the validity of plaintiffs'
title, and set up in their abstract and at the trial two other defenses:
First. That the general taxes on the lot in controversy became de·
linquent for the year 1879; that on September 7, 1881, suit was insti·
tuted in the circuit court of St. Louis by the state of Missouri at the
relation of the then collector of the re,enue, N. C. Hudson, against
the unknown heirs of Mary O. Smith, for the enforcement of the
state's lien for such delinquent taxes; that an order of publication
was duly made and executed, subjecting such unknown heirs to the
result of the suit; that such proceedings were had in said suit that
on March 22, 1882, judgment was rendered against said lot for the
delinquent taxes, and the same was duly sold by deed of the sheriff
of St. Louis, bearing date April 23, 1882, to Mary Wing, from whom


