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performed, and his authority was at an end.  The agreement of May
18, 1886, was a complete and enforceable contract. After that agree-
ment was concluded, Adams had no authority to abrogate it, or to so
change it that the portion of the purchase price which would ulti-
mately belong to the vendor would become due five months later, in
consideration of the immediate payment to him of the 20 per cent.
commission, to which he would have been entitled if the entire pur-
chase price had been paid. Authority to make a contract of sale
does not import authority to abrogate or modify that contract, and to
make new ones, after it i once completed and binding. '

If there was any doubt that Adams exceeded his authority, the ex-
press provisions of his contract of agency would dispel it. That con-
tract contains a covenant on the part of the match company to make
the necessary assignments and transfers to complete the sales which
Adams should negotiate. This covenant raises the implication that
the parties did not intend that he should have power to complete the
sales. The same contract contains a mutual covenant that none of
the commissions which Adams was to receive should be a claim
against the company “until the purchase money arising from the sale
of said patents, granted or to be granted, shall have been paid to the
said Citizens’ Match Company, or such person or persons as they may
authorize to receive and receipt for the same.” This provision is a
demonstration that Adams was not, and some other person was to be,
authorized to receive and receipt for the purchase pricee. We are
convinced that there was no error in the conclusion of the court below,
that the appellant had no authority to receive the purchase price for
these patent rights three months after he had negotiated and conclud-
ed the contract of sale. The judgment below is accordingly affirmed,
with costs.

MAXWELL v. WILMINGTON DENTAL MANUF'G CO.
(Circuit Court, D. Delaware. July 21, 1897,)
No. 145.

1. RECEIVERS—ALLOWANRCE OF COMPENSATION.

The proper time for the final allowance of compensation to & recelver for
services is at the close of the receivership; and until that time full compen-
sation will not be made.

2, BAME.

Where a receiver of an insolvent corporation is clothed with the duty of
winding up its affairs with all convenient speed, partial or intermediate al-
lowances of compensation for the receiver should be materially less than
the worth of the services rendered by the receiver prior to the making of
such allowances; and the flnal allowance, made at the close of the receiver-
ship, should be so adjusted that the receiver wlll have fair and just com-
pensation for his services as a whole, notwithstanding the inadequacy of
the partial or intermediate allowances considered by themselves,

dJ. H. Hoffecker, R. D. Maxwell, and A. H. Wintersteen, for receiver.
H. H. Ward and Andrew C. Gray, for creditors.

Benjamin Nields, for bondholders.

‘William 8. Hilles, for stockholders.
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BRADFORD, District Judge. In this case The Girard Life Insur-
ance, Annuity & Trust Company of Philadelphia has by petition ap-
plied for an allowance to it of compensation for its services as re-
ceiver of The Wilmington Dental Manufacturing Company, and also
for the services of counsel employed by it as such receiver. Coun-
sel for the receiver have made to the court alternative suggestions
touching the amount which should now be allowed to the receiver
for its own compensation, as follows: First, that such compensa-
tion be fixed at the sum of $30,000, to cover all past and future serv-
ices of the receiver; or, secondly, that, should the court deem it im-
proper at this time to fix the total compensation of the receiver, the
sum of $15,000 be allowed for or on account of its services heretofore
rendered, :

The first suggestion is clearly inadmissible. Assets of the dental
company to a large amount, consisting of both real and personal
property, will in all probability have to be converted into cash, and
properly applied and distributed, before the termination of the re-
ceivership, and it is impossible at this stage of the proceedings to
foresee with any degree of accuracy what questions or complications
may arise in the case before it reaches its conclusion. TFuture con-
tingencies and exigencies, and the character of the future adminis-
tration of the receivership, cannot be determined now, yet, when
realized, necessarily must enter into and largely control any fair and
equitable adjustment of compensation. The proper time for the
final allowance of compensation for the receiver obviously is at the
close of the receivership. Unless the receivership be practically at
an end, any such final allowance is premature. Under the circum-
stances of this case the court cannot, with any propriety, now fix
the total compensation of the receiver for past and future services.

The alternative suggestion of an allowance to the receiver of
$15,000 for or on account of services heretofore rendered has received
very careful consideration by the court., The petitioner was by the
decree of July 25, 1893, appointing it receiver; and by the order of
this court made August 7, 1893, fully authorized and empowered to
manage and operate the manufactories of the dental company, and
to continue all the branches of its. business, mercantile as well as
manufacturing, until the further order of the court. But so long ago
as June 6, 1896, the propriety of effecting a prompt and final settle-
ment of the affairs of that company was clearly recognized by the
court, for on that day an order was made that “The Girard Life In-
surance, Annuity and Trust Company of Philadelphia, the receiver
appointed by this court in the above cause, shall within ninety days
from the date hereof wind up the business of the said The Wilming-
ton Dental Manufacturing Company, and liquidate the claims of all
the creditors of said company.” While the New York, Washington,
and Chicago branch houses of the dental company have been dis-
continued, and its assets there situated largely converted into cash,
and the petitioner discharged from its ancillary receivership in those
places, the affairs of the two principal houses in Delaware and Penn-
sylvania have not yet been closed. It is unnecessary at this time to
discuss the various reasons why the property and business of the
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company have not been completely wound up. It is sufficient to
state that the court continues to regard an early settlement of the
affairs and termination of the receivership of the dental company as
imperatively required by the interests of its creditors and stockhold-
ers. It is the duty of the receiver to use all reasonable dispatch
for the accomplishment of these objects. Reasonable dispatch is,
under such circumstances, an integral part of any proper adminis-
tration of the trust assumed by the receiver. Where a receiver of
an insolvent corporation is clothed with the duty of winding up its
affairs with all convenient speed, sound policy requires that partial
or intermediate allowances of compensation for the receiver should
be materially less than the worth of the services rendered by the re-
ceiver prior to the making of such allowances; and that the final
allowance, made at the close of the receivership, should be so ad-
justed that the receiver will have fair and just compensation for his
services as a whole, notwithstanding the inadequacy of the partial
or intermediate allowances considered by themselves. Such a prac-
tice inures to the benefit of creditors and stockholders through its
tendency to secure a reasonably prompt settlement of the affairs of
the corporation, and a consequent curtailment of the expenses of
the receivership. It is also calculated to insure the allowance to
the receiver of such, and only such, compensation as shall be fair and
just, as well to the creditors and stockholders as to the receiver. It
may be that a receiver, after rendering valuable services in part
performance of his duty, may be guilty of such laches or wrongdoing,
to the prejudice of those interested in the estate under administra-
tion, as to forfeit in whole or in part the compensation which he
would otherwise receive for those services. TUpon the facts dis-
closed in the case, which it is unnecessary to recapitulate in this
opinion, or at this time, and in view of the foregoing considerations,
a present allowance of $10,000 to the petitioner on account of its
services as receiver seems to the court reasonable and proper, and
accordingly: will be made. The final adjustment of compensation
at the close:of the receivership will afford ample opportunity for the
allowance to the petitioner of any excess of value of its gervices here-
tofore rendered over the amount of compensation now allowed.

It appears from the evidence adduced in support of the petition,
and from the statements of counsel at the hearing, that the only un-
adjusted compensation for the services of counsel for the receiver is
such as may be due to J. H. Hoffecker, Jr., Esq., and Robert D. Max-
well, Esq., ‘the two principal attorneys of the receiver; and it has
been suggested on the part of the receiver that the sum of $10,000 be
allowed at this time on account of their services heretofore rendered.
Considerations of a nature kindred to those already discussed, affect-
ing the quantum of partial or intermediate allowances to receivers
for their own-compensation, are applicable to such allowances for
the services of counsel forthe receiver. The court can perceive no
reason why the ‘affairs of -the dental company should not be com-
pletely closed, final allowances made, and the receiver discharged, by
a very early day. In the’meantime an allowance of $7,000 to the
petitioner by way of joint compensation for the above-named counsel
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on account of their past services connected with the receivership,
principal or ancillary, of that company, is all that would seem to be
justified. Such an allowance will therefore be made, with the pro-
viso, however, that any and all moneys heretofore received by the
said two counsel, or either of them, from the receiver, on account of
their or his compensation for services connected with or relating to
the receivership, principal or ancillary, be credited upon such allow-
ance, and that only the balance of the said sum of $7,000 so allowed,
after deducting all such credits, be paid to the said two counsel.

e

OHICAGO, R. 1. & P. RY. CO. v. POUNDS.
(Circuit Court of Appeals, Eighth Circuit. August 2, 1897.)
No. 784.

RAILROADS—ACCIDENT AT CROSSING—CONTRIBUTORY NEGLIGENCE.

A deaf man who drives upon a railroad crossing, where the view is unob-
structed, when a freight train is approaching at a high rate of speed, in
plain sight, and so close that it cannot be stopped in time to prevent a col-
lision, cannot recover for injuries sustained thereby.

In Error to the United States Court of Appeals in the Indian Terri-
tory.

M. A. Low and W, F. Evans, for plaintiff in error.
W. B. Johnson and A. C. Cruce, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This case comes on a writ of error
from the United States court of appeals in the Indian Territory. The
suit was brought by C. 8. Pounds, the defendant in error, against the
Chicago, Rock Island & Pacific Railway Company, the plaintiff in
error, to recover damages which he had sustained by coming into col-
lision with one of the defendant’s freight trains at a road crossing in
the town of Marlow, in the Indian Territory. The plaintiff below
recovered a judgment in the trial court against the railway company
for the sum of $5,050. On an appeal taken by the defendant com-
pany to the United States court of appeals in the Indian Territory,
the judgment of the trial court was affirmed. 35 8. W. 249. The
case was brought to this court by the defendant company, and the
question for decision is whether the trial court should have given a
peremptory instruction to the jury to return a verdict for the defend-
ant. The judges of the United States court of appeals in the Indian
Territory were divided in opinion on this question; one of them vot-
ing in the affirmative, and the others in the negative.

The material facts in the case, concerning which there was no con-
troversy, are as follows: On the day of the accident the plaintiff
drove into the town of Marlow, from the south, with a load of wood,
over a road which ran parallel with the defendant’s railroad track,
on the east side thereof, and in close proximity thereto, for a con-
ziderable distance south of the station. As the plaintiff entered the



