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not think that this practice in the supreme court, growing out of the
necessities of the procedure in an appellate tribunal, has any bear-
ing on the question presented here. In Cattle Co. v. Needham, 137
U. 8. 632636, 11 Sup. Ct. 208, 209, Mr. Chief Justice Fuller, speaking
for the court, said:

“The practice of permitting affidavits to be filed in this court arose from in-
stances of accidental omission where the value was not really in dispute, and it
should not be encouraged to the extent of requiring us to reach a result upon that
careful weighing of conflicting evidence so frequently Involved in determining is-
sues of fact. If there be a real controversy on the polnt, let it be settled below
in the ﬁrgt instance, and on due notice; not here, upon ex parte opinions which
may embody nothing more than speculative conclusions.”

As the complaint, on its face, shows a matter in dispute exceed-
ing in value the sum of $2,000, the motion will be denied, without
prejudice, however, to its renewal on the trial of the action.
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ADAMS v. FRASER.
(Ctreuit Court of Appeals, Eighth Circuit. August 2, 1897.)
No. 742,

1. Facror—RiGHT To RECEIVE PURCHASE PRICE.

A factor who is intrusted with the possession of property, or other indicia
of authority to transfer it, has implied power to receive the purchase price
for the vendor at the time that he sells and delivers the property, or the
title deeds to it.

2. SaAME—RIGHT TO COoLLECT THE PURCEASE PRICE APTER MARING THE CON-
TRACT OF SALE.

A broker or agent authorized to negotiate the sale of property, who con-
cludes a contract for the vendor, which is to be performed at a future time
by the delivery of the property, or the title deeds to it, and the simultaneous
payment of the purchase price, has no implied authority to collect the price,
to extend the time of payment, or to otherwise modify the concluded con-
tract hetween the vendor and purchaser after it has been made.

8. BAME—EXERCISE 0F POWER.

The defendant, Adams, was employed to negotiate the sale of certain let-
ters patent for his principal, the Citizens’ Match Company, but was not in-
trusted with any assignments of the patents, or power of attorney to make
such. On May 18, 1886, he concluded a contract on behalf of his principal
with the plaintiff, Fraser, to the effect that the latter should purchase the
patents, and pay for them on August 10, 1886, After this contract was made,
the defendant, without the knowledge of his principal, agreed to extend
the time of performance of this contract until February 1, 1897, on condi-
tion that the plaintiff would pay to him the amount of his commission upon
the sale, which he agreed to apply as a payment under the contract. Held,
Fraser’s authority as agent to sell the property was exbausted when he
made the original contract, and he had no power, after that contract was
concluded, to modify it, or to receive any part of the purchase price, and
the plaintiff, who advanced the money in suit to Fraser without knowledge
of his want of authority, was entitled to recover it back from him.

Appeal from the Circuit Court of the United States for the District
of Colorado.

Charles J. Hughes, Jr., Tyson 8. Dines, and Branch H. Giles, for ap-
pellant.
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Henry J. O'Bryan (Edmund J. Moffat with him on the brief), for ap-
pellee.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. John Fraser, the appellee, brought a
suit in equlty against the appellant, Alonzo P. Adams, in the court
below, to recover £1,000 sterling, which he had paid, and to obtain the
surrender and cancellatlon of an acceptance for £600, which he had
delivered, to Adams in part payment of the purchase price of certain
patent rlghts which Fraser had agreed to buy from the Citizens’
Match Company, a corporation in business in the city of Troy, in the
state of New York. The appellee alleged in his bill that he had been
induced to pay this money and to make and deliver the acceptance by
the false statement of the appellant that he was authorized by the
Citizens’ Match Company to receive them in part payment of the pur-
chase price of the patent rights under Fraser’s contract with it, and
by other m1srepresentat1ons that are not material to the dlsposmon of
the case in this court. Adams admitted that he represented that he
had the authority, alleged and insisted that his representation was
true, and the appellee proved that he was ignorant of the extent of
Adams’ authority, and was induced by his statement to pay the money
and deliver the acceptance.. The circuit court held that Adams had
no authority to collect or receive any part of the purchase price owing
to the match company under its contract with Fraser, and-entered
the decree prayed by the bill. Adams appealed, and the only ques-
tion he presents is whether or not he had the authority which he
claimed.

On January 20, 1886, the Citizens’ Match Company made an agree-
ment, and on the next day it made an amendatory agreement, with
the appellant. Both these contracts were in writing, and the pro-
visions of them which are material to the question at issue here are:
That the match company authorized Adams to sell certain English
letters patent which it owned for not less than $100,000, and to ne-
gotiate sales of them at a less price, if, after diligent effort, he found
the price of $100,000 was excessive in amount; that the company
covenanted topay -him 20 per cent. commission on the first $50,-
000 which it realized from these sales, and 15 per cent. on the next
$50,000, and to make any assignments and conveyances required to
carry out the sales he negotiated; that Adams agreed to pay his
own expenses, to make, and ultimately to sell to the company, a ma-
chine which should embody some of the inventions secured by the
patents, but the company agreed that, if it refused to make or ratify
bona fide offers for or sales of the patents for amounts less than
$100,000, which, together with the amounts of the sales of other Eu-
ropean patents, which the corporation, bv the same agreement, au-
thorized him to seill, would amount in the aggregate to $150,000,
then it would pay him $1,000 per month for the time he spent in ne-
gotiating such declined offers; and that the corporation would not be
liable to pay any commissions on any sale of any of the patents, un-
less the purchase money arising from such sale had been paid to the
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company, or to such person or persons as it should authorize to receive
and receipt for the same, before February 1, 1887, Adams went to
London, and negotiated for and obtained from Fraser an offer to pur-
chase the English patents for £8,000 sterling. He reported this
offer to the corporation on May 10, 1886, and the company cabled its
acceptance. Thereupon, on May 18, 1886, a written contract was
made between the match company, by Adams, as its agent, and
Fraser, to the effect that Fraser would purchase the patents, and
would pay to the company in London £8,000 sterling for them on or
before August 10, 1886, and that at that time the company would
properly assign them to him, or to such persons as he should direct.
On August 9, 1886, Fraser told Adams that he would be unable to
pay the purchase price the next day, and soon thereafter Adams
agreed to extend the time of performance of the contract of May 18,
1886, until February 1, 1887, on condition that Fraser would pay his
commission on the sale, which was 20 per cent. of the purchase price.
Fraser accepted the terms, and paid to Adams the £1,000, and gave
him the acceptance for £600 over which this suit arose. Adams did
not pay this money, nor did he deliver this acceptance to the match
company. He did not report to that company that he had received
them. When in October the corporation learned what he had done,
it denied that Adams had any authority to receive any part of the
purchase price fixed in the contract on its behalf.

A factor who has the possession of property, or who has assign-
ments of it, or other indicia of authority to transfer it, has implied
power to receive the purchase orice for the vendor when he sells and
delivers the property, or the title deeds to it. Pickering v. Busk, 15
East, 38; Baring v. Corrie, 2 Barn. & Ald. 137, 148. But a broker or
other agent to sell property, who has concluded a contract of sale,
which is to be performed by a delivery of the property, or the title
deeds to it, and the simultaneous payment of the purchase price at
some future time, and who is not intrusted with the possession of the
property, or of the conveyances of it, has no implied authority to col-
lect the purchase price, or to extend its time of payment, or to other-
wise modify the contract between the vendor and the purchaser.
Butler v. Dorman, 68 Mo. 298, 301; Seiple v. Irwin, 30 Pa. St. 513;
Hahnenfeld v. Wolff (Com. P1.) 36 N. Y. Supp. 473; Clark v. Murphy,
164 Mass. 490, 41 N. E. 674; Higgins v. Moore, 34 N. Y. 417, 419;
Kane v. Barstow (Kan. Sup.) 22 Pac. 588. If the match company had
intrusted to Adams assignments of its rights under the patents, or if
it had given him authority, by a proper power of attorney, to convey
them, and he had sold them for a price which he received at the time
he delivered the conveyances, his authority to take it might well have
beer implied. But he had neither assignments nor authority to make
them, and he did not sell these rights for cash, but simply concluded
an agreement of sale between his principal and the purchaser, which
was to be performed nearly three months after its date, by a simul-
taneous conveyance of the rights under the patents and a payment of
the purchase price.. When he concluded that agreement, he exhaust-
ed his power. He was an agent to sell, and when he had brought the
vendor and the vendee into a binding agreement of sale, his duty was
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performed, and his authority was at an end.  The agreement of May
18, 1886, was a complete and enforceable contract. After that agree-
ment was concluded, Adams had no authority to abrogate it, or to so
change it that the portion of the purchase price which would ulti-
mately belong to the vendor would become due five months later, in
consideration of the immediate payment to him of the 20 per cent.
commission, to which he would have been entitled if the entire pur-
chase price had been paid. Authority to make a contract of sale
does not import authority to abrogate or modify that contract, and to
make new ones, after it i once completed and binding. '

If there was any doubt that Adams exceeded his authority, the ex-
press provisions of his contract of agency would dispel it. That con-
tract contains a covenant on the part of the match company to make
the necessary assignments and transfers to complete the sales which
Adams should negotiate. This covenant raises the implication that
the parties did not intend that he should have power to complete the
sales. The same contract contains a mutual covenant that none of
the commissions which Adams was to receive should be a claim
against the company “until the purchase money arising from the sale
of said patents, granted or to be granted, shall have been paid to the
said Citizens’ Match Company, or such person or persons as they may
authorize to receive and receipt for the same.” This provision is a
demonstration that Adams was not, and some other person was to be,
authorized to receive and receipt for the purchase pricee. We are
convinced that there was no error in the conclusion of the court below,
that the appellant had no authority to receive the purchase price for
these patent rights three months after he had negotiated and conclud-
ed the contract of sale. The judgment below is accordingly affirmed,
with costs.

MAXWELL v. WILMINGTON DENTAL MANUF'G CO.
(Circuit Court, D. Delaware. July 21, 1897,)
No. 145.

1. RECEIVERS—ALLOWANRCE OF COMPENSATION.

The proper time for the final allowance of compensation to & recelver for
services is at the close of the receivership; and until that time full compen-
sation will not be made.

2, BAME.

Where a receiver of an insolvent corporation is clothed with the duty of
winding up its affairs with all convenient speed, partial or intermediate al-
lowances of compensation for the receiver should be materially less than
the worth of the services rendered by the receiver prior to the making of
such allowances; and the flnal allowance, made at the close of the receiver-
ship, should be so adjusted that the receiver wlll have fair and just com-
pensation for his services as a whole, notwithstanding the inadequacy of
the partial or intermediate allowances considered by themselves,

dJ. H. Hoffecker, R. D. Maxwell, and A. H. Wintersteen, for receiver.
H. H. Ward and Andrew C. Gray, for creditors.

Benjamin Nields, for bondholders.

‘William 8. Hilles, for stockholders.



