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HOLDEN v. UTAH & M. MACHINERY CO. et al.
(Circuit Court, D. Utah, July 12, 1897)
No. 162,

1. COURTS—JURISDICTION—~AMOUNT IN DISPUTE,

"Where the complaint on its face shows that the amount in dispute exceeds
$2,000, and there are no facts alleged from which the court can determine,
as a matter of law, that there cannot be a recovery of the Jurisdictional
amount, the question will not be determined on ex parte affidavits.

2. SAME—DiIsMISSAL AT TRIAL.

1t seems that since Act March 8, 1875, the court s not concluded on the ques-
tion of jurisdiction by the amount laid in the complaint; and if, at the trial,
that amount should appear, from the testimony of plaintiff and his witnesses,
to have been laid beyorid his reasonable expectation of recovery, the action
ghould be dismissed. .

Action at law by L. E. Holden against the Utah & Montana Ma-
chiriery Company and George E. Chandler. Heard on motion to
dismiss.

Bennett, Harkness, Howat & Bradley, for plaintiff.

C. C. Dey, for defendants.

MARSHALL, District Judge. The defendants move to dismiss this
action on the ground that the matter in dispute does not exceed $2,000,
and is of no greater value than $437.50. They have supported this
motion by affidavits, and the plaintiff has filed affidavits tending to
show that the value of the matter in dispute exceeds the jurisdie-
tional limit. The complaint, after alleging the requisite diversity of
citizenship, in substance states that, at the time of the wrong com-
plained of, the plaintiff and the defendants were the owners, as ten-
ants in common, of certain mining ground; that situated on and part
of said premises were a certain frame building, a boiler, and 2 hoist-
ing engine; that the defendants, without plaintiff’s consent, wrong-
fully tore up, and separated from the realty, the said house, boiler,
and engine, took the same away from said premises, and converted
them to their own use, “and thereby perpetually damaged and dimin-
ished the value and Wasted gaid estate, and the substance thereof,
all to plaintiff’s damage in the sum of $3,750,” for which sum ]udg-
ment was demanded. The plaintiff’s a]legatmn of damage and de-
mand for judgment of a sum exceeding $2,000, exclusive of costs, is
a sufficient allegation of the value of the matter in dispute, unless,
from the facts stated in the complaint, it appears that, even if he
should prevall as a matter of law, he could not recover the JllI‘lS
dictional ‘amount. But in the case at bar the sum recoverable is
indefinite, and there is no other means of making it definite than a
trial of the action. The defendants, it is true, contend that the plain-
tiff, even if entitled to recover, has not been damaged in any such
sum, but this simply emphas1zes the fact that the damage claimed by
the plamtlﬁ is in dispute. The fact that on a trial the plaintiff
may recover a less sum, or nothing, would only show a settlement of

the dispute to some extent ... entirely, in favor of his adversary.
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The principle was stated by Chief J ustlce Ellsworth, in an early case,
as follows:

“In an action of debt on a bond for £100, the princlpal and interest are put In
demand; and the plaintiff ean recover 1o mbre, though he may lay his damages
at £10,000. The form of the action gives in. that case the legal rule. But in an
action of trespass, or assault and battery, where the law prescribes no limitation
as to the amount to be recovered, and the plaintiff has a right to estimate his
damages at any sum, the damsage stated in the declaration is the thing put in de-
mand, and presents the only criterion to which, from the nature of the action, we
can resort in settling the question of jurisdiction. - The proposition, then, is sim-
ply this: Where the law gives no rule, the demand of the plaintiff must furnish
one; but, where the law gives the rule, the legal cause of action, and not the plain-
tiff’s demand, must be regarded.” Wilson v. Daniel, 3 Dall. 401.

This statement of the law has been cited with approval in recent

decisions of the supreme court of the United States. Smith v. Green-
how, 109 U. 8. 671, 3 Sup. Ct. 421; Barry v. Edmunds, 116 U. 8. 550~
560; 6 Sup. Ct. 501. It is true that under section 5 of the act of
March 8, 1875, the court is not concluded on the question of juris-
diction by the amount of damages laid in the complaint, but, as stated.
in Barry v. Edmunds, cited supra—
“If, upon the case stated, there could legally be a recovery for the amount neces-
sary to the jurisdiction, and that amount is claimed, it would be necessary, in
order to defeat the jurisdiction, since the passage of the act of March 3, 1875, for
the court to find, as matter of fact, upon evidence legally sufficient, ‘that the
amount of damages stated in the declaration was colorable, and had been laid
beyond the amount of a reasonable expectation of recovery for the purpose of
creating a case’ within the jurisdietion of the co

Such an investigation as to the good faith of the plaintiﬁ in esti-
mating his damages cannot be safely prosecuted by means of ex parte
affidavits. The amount of damage suffered is an issue in this ac-
tion to be tried by a jury. In the course of that trial the evidence of
the parties on this issue will be produced in court, where the oppor-
tunity for cross-examination afforded will furnish a guaranty of truth
not pertaining to affidavits. Of course, the question of jurisdiction
would not be decided by the result of the issue on the question of
damages; but the damages as shown by the evidence would reflect
on the plaintiff’s “reasonable expectation of recovery” when he insti-
tuted the suit, and if it appeared from the testimony of the plaintiff,
and his own witnesses, that a verdict of $2,000 would be greatly ex-
cessive, there should be no hesitation in dismissing the action. Max-
well v. Railroad Co., 34 Fed. 286, 290. It would, however, require a
very strong case to ]ustlfy a court in finding that the plaintiff had
no reasonable expectation of recovering a verdict in any sum which
is sustained by the testimony of credible witnesses. Counsel for de-
fendants cite the cases of Wilson v. Blair, 119 U. 8. 387, 7 Sup. Ct.
230, and Street v. Ferry, 119 U. 8. 385, 7 Sup. Ct. 231, to the point
that the court should determine the value of the matter in dispute
on affidavits. In both cases the record was silent on the point, and
it was a question of the appellate jurisdiction of the supreme court
of the United States. Of course, the value in controversy could not
be shown orally before the appellate court, and the further exercise
of jurisdiction did not require a trial where the value would be in
issue, and the witnesses thereto subjected to cross-examination. I do
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not think that this practice in the supreme court, growing out of the
necessities of the procedure in an appellate tribunal, has any bear-
ing on the question presented here. In Cattle Co. v. Needham, 137
U. 8. 632636, 11 Sup. Ct. 208, 209, Mr. Chief Justice Fuller, speaking
for the court, said:

“The practice of permitting affidavits to be filed in this court arose from in-
stances of accidental omission where the value was not really in dispute, and it
should not be encouraged to the extent of requiring us to reach a result upon that
careful weighing of conflicting evidence so frequently Involved in determining is-
sues of fact. If there be a real controversy on the polnt, let it be settled below
in the ﬁrgt instance, and on due notice; not here, upon ex parte opinions which
may embody nothing more than speculative conclusions.”

As the complaint, on its face, shows a matter in dispute exceed-
ing in value the sum of $2,000, the motion will be denied, without
prejudice, however, to its renewal on the trial of the action.
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ADAMS v. FRASER.
(Ctreuit Court of Appeals, Eighth Circuit. August 2, 1897.)
No. 742,

1. Facror—RiGHT To RECEIVE PURCHASE PRICE.

A factor who is intrusted with the possession of property, or other indicia
of authority to transfer it, has implied power to receive the purchase price
for the vendor at the time that he sells and delivers the property, or the
title deeds to it.

2. SaAME—RIGHT TO COoLLECT THE PURCEASE PRICE APTER MARING THE CON-
TRACT OF SALE.

A broker or agent authorized to negotiate the sale of property, who con-
cludes a contract for the vendor, which is to be performed at a future time
by the delivery of the property, or the title deeds to it, and the simultaneous
payment of the purchase price, has no implied authority to collect the price,
to extend the time of payment, or to otherwise modify the concluded con-
tract hetween the vendor and purchaser after it has been made.

8. BAME—EXERCISE 0F POWER.

The defendant, Adams, was employed to negotiate the sale of certain let-
ters patent for his principal, the Citizens’ Match Company, but was not in-
trusted with any assignments of the patents, or power of attorney to make
such. On May 18, 1886, he concluded a contract on behalf of his principal
with the plaintiff, Fraser, to the effect that the latter should purchase the
patents, and pay for them on August 10, 1886, After this contract was made,
the defendant, without the knowledge of his principal, agreed to extend
the time of performance of this contract until February 1, 1897, on condi-
tion that the plaintiff would pay to him the amount of his commission upon
the sale, which he agreed to apply as a payment under the contract. Held,
Fraser’s authority as agent to sell the property was exbausted when he
made the original contract, and he had no power, after that contract was
concluded, to modify it, or to receive any part of the purchase price, and
the plaintiff, who advanced the money in suit to Fraser without knowledge
of his want of authority, was entitled to recover it back from him.

Appeal from the Circuit Court of the United States for the District
of Colorado.

Charles J. Hughes, Jr., Tyson 8. Dines, and Branch H. Giles, for ap-
pellant.



