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25, 1893, and received therefor the sum of $20,000, which would cover
lithe full amount advanced by him for said purchase from Jones Tay-
lor," and his lien upon the property would be satisfied when said
amount "shall have been returned to him." But the fact is that
plaintiff is not asking for any relief against the one-fourth interest in
the mine which he conveyed to Blake prior to the formation of the
corporation. The $20,000 which he received from Blake was for his
one-fourth interest in the Keystone and his one-fourth interest in the
Whatnot mines. The testimony is silent as to what was paid for
the interest in the Keystone and what was paid for his interest in
the vVhatnot. There is nothing in the testimony which disproves
any of the allegations of plaintiff's complaint as to the amount due
plaintiff upon the contract in so far as it relates to the one-fourth
interest of Godbe.
5. The only guaranty of title given by Perry to Blake was in re-

lation to his one-fourth interest in the Keystone Mine. Perry did not
convey to Blake his claim upon the one-fourth interest held by God·
be, nor did he guaranty that that interest was free and clear from
any incumbrance or lien. Perry says, "I only conveyed him my in·
terest, which had' nothing to do with Godbe's interest at all." But
all controversy upon this question is set at rest by the bond executed
by plaintiff and Godbe, which was introduced by the intervener upon
the cross-examination of plaintiff, which recites the facts that where-
as, Blake has purchased from Perry "an undivided one-fourth in-
terest in and to the Keystone lode mining claim and an undivided
one-fourth interest in and to the Whatnot lode mining claim, there-
to adjoining; • • • and whereas, the said Isaac E. Blake has
accepted a deed made of said property without any opportunity to
examine the title thereof, and relying solely upon the representa·
tions of the said Charles O. Perry and Samuel T. Godbe that the said
Charles O. Perry was the owner of a clear and unincumbered title
to one-fourth (1) interest in said property, free and clear from all
judgments, liens, incumbrances, and charges whatever, including
liens of miners and mining partners: Now, therefore," etc. Upon
the pleadings and proofs, the plaintiff is entitled to the relief prayed
for.' ,

UNITED WATE-RWORKS CO., Limited, v. FA'RMERS' LOAN & TRUST CO.
(Circuit Court of' Appeals, Eighth Circuit. August 2, 1897.)

No. 818.
AYMENT OR PURCHASE.

The senior member of a banking firm was the vice president and actl're
officerof a waterworks company, between which and the bank there was a
running account. The bank, which was In the habit of advancing money for
the company and paying Its drafts, took lip the maturing coupons from bonds
of the company; punching the coupons as paid, and charging tpe amount,
together with a commission for making the payment, to the company. The
result being a large debit balance against the company on Its books, the bank
took the unsecured notes of the company for the amount. Held, that such
transaction was a payment, and not a purchase of the coupons by the bank.
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Appeal from the Circuit Court of the United States for the District
of Nebraska.
This is an appeal by the United Waterworks Company, Limited,

from an order confirming the report of a master which rejected cer-
tain coupons presented by the appellant for allowance under a decree
of foreclosure upon the Omaha waterworks.
John L. Webster, for appellant.
James M. Woolworth, for appellee.
Before CALDWELL, SANBORN, and THAYER, Circuit JudgeB.

SANBORN, Circuit Judge. Under a decree for the foreclosure of a
mortgage upon the Omaha waterworks, this case was referred to a
master, with directions to hear any party presenting any bonds or
coupons described in the mortgage, in support of his own rig-ht, and
against the right of any other party to share in the proceeds of the
foreclosure sale, and to ascertain and report to the court the amount
due to each of the holders of any of the bonds or coupons. The Unit·
ed Waterworks Company, Limited, a corporation, and the appellant
here, presented to the master 3,556 coupons, which fell due on July 1,
1891, and which aggregated $96,850, and the master disallowed them.
Exceptions were filed to his report, but the court overruled them and
confirmed the report. This appeal challenges that order of confirma-
tion. There is but one issue in this case, and that presents a question
of fact. The appellant purchased these coupons, after they were due,
and after they had been punched as paid, from the firm of C. H. Ven-
ner & Co., who took them between July 1 and December 31, 1891.
The question is whether Venner & Co. purchased or paid them. If
they purchased them, the master and the court below should have
allowed the claim of the appellant; but, if they paid them, that claim
was properly rejected. The American Waterworks Company of New
'Jersey, a corporation, was the owner, subject to the mortgage, and
was in possession, of the Omaha waterworks in 1891. C. H. Venner
'Was the vice president and active officer of that corporation, and he
was the senior member of the firm of C. H. Venner & Co., who were
bankers in active business in New York City. W. H. Hall was the
controller of the American Waterworks cOmpany, and the active
manager of its works, at Omaha. There was a running account be-
tween this corporation and Venner & Co" and the latter were in the
habit of advancing money for and of paying drafts of the corporation.
From statements of this account which Venner & Co. rendered to the
corporation, it appears that tile following balances were due from the
corporation to the firm at their respective dates:
On May '19, .1891. "••••• _••••.•••••••••••••••••••••••••••••••••• $23,034 37
On Ma.y 29, 1891,................................................ 83,701 17
On June 80, 1891•• '. •••• • •• • • • • • • • • •• •• •• • • • • . •• • • • ••• •• • • • • •• • 19,982 28
On July 31, 1891. . • • • .. •• • • .. .. • .. • .. • • • . •• 72,353 62

On June 3, 1891, Venner & Co. wrote Hall, as controller of the
waterworks company at Omaha:
''We note your draft of $6,000 drawn yesterday. We were hoping there would

DOt be any further drafts at present, so that we might have a chance to prepare
82F.-IO
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f!,r ,You want to be as of f1Jllds as possible, so as to
remit us all you C'll.n; and we also want you to arrange the hydrant rentals as you
lijd last if you can. Our July payments will be very heavy this year."
The aggregate amount ofall the outstanding coupons which fell due

July 1,1891, was $98,000. On that day Venner & Co. charged this
amonnt and one·fourth of 1 per cent. commission thereon to the
American Waterworks Company of New Jersey on account of "coupon
interest"; and a portion of this charge became a part of the balance of
$72,353.62, which, according to the statement they rendered on July
31, 1891, was then due to them from the corporation. As the cou-
pons were presented, Venner & Co. took them up, punched them as
paid, and paid their face value for them. Between June 30 and July
12,1891, the American Waterworks Company remitted to C. H. Ven-
ner& 00. $50,000; and on JUly 18, 1891, the total amount due Venner
& CQ., after crediting them with the payment of all the coupons due
July 1, 1891, was $72,353.62. On that day C. H. Venner & Co. wrote
Hall, as controller of the corporation:
"The American Waterworks Company (New Jersey) Omaha account has drawn

upon l11.cluding balance of coupon intere!lt, for approximately $80,000. At the
last meeting of the directors the president and controller were authorized to isslIe
notes for the requirements at Omaha. We inclose fifteen notes, of $5,000 each,
which please sign and return to us."
These notes were payable to the order of O. H. Venner & Co., and

were signed and delivered to them. On August 6, 1891, the balance
due from the American Waterworks Company to Venner & Co., ac-
cording to the latter's account rendered, was $73,579.62. On that
day C. H. Venner wrote Hall, as controller:
"The company to-day has credit for $75,000, 15 notes of $5,000 each."
On August 8th Venner & Co. charged the corporation with $428.44,

interest on its account to August 1st, and on August 11th they credit·
ed it on their account with "15 notes, $5,000 each, to O. H. Venner &
00., dated August 6, 1891, $75,000."
The burden of proof was upon the appellant to establish by a fair

preponderance of evidence the fact that Venner & CQ. did not pay,
but purchased, these coupons. It produced the testimony of O. H.
Venner, and that of the employes of Venner & Co., to the effect that
they purchased, and did not pay, these coupons; that they posted a
notice in the bank that they were not paying, but were pUl'chasing
them; that they notified those who presented them that they were not
paying, but purchasing, the coupons; and that they punched them as
paid through an error. It also produced the testimony of O. H.
Venner that his firm did not intend, by'the presentation of their ac·
counts, to treat the coupons as paid; that they made no agreement to,
and did not, accept the promissory notes as payment of the account or
of the coupons; and that they intended tO,and did, hold them as an
original claim against the corporation. This record shows that the
coupons due on July 1, 1891, were not the only ones secured by this
mortgage which Venner & Co. took up. They paid some that were
due prior to that date. They purchased some that were due on Janu-
ary 1, 1893, on January 1, 1894, and on July 1, 1894. The witnesses
for the appellant may have been mistaken in their date, and it may be
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that the notice to which they testified was posted, and the conversa·
tions relative to the purchase of coupons which they related were had,
at some other time than in the summer of 1891; but it is incredible,
in view of the facts which we have recited, in view of the letters
which Venner & 00. wrote, and the records which they made, that
they could have purchased the coupons here in issue. If they purchased
these conpons, it is incredible that they would have charged the
American Waterworks Oompany with the full amount of them, and
with a commission for paying them, as they did, when they had
not paid them, and did not intend to do so, and when they had not
earned this commission, and never intended to earn it. If they bought
these coupons, it is beyond belief that they would have written to the
controller of the corporation on July 18, 1891,-when the entire bal-
ance due to them on account, after crediting them with paying the full
amount of these coupons and their commission, was only $73,579.62,
and when, if they had not paid them, the true balance of the account
was $24,420.38 against them,-that the corporation had drawn upon
them, including balance of "coupon interest," for approximately $80,-
000; and it is incredible, if they purchased these coupons, which, in
that event, constituted a secured claim against the corporation for
$96,850, which drew interest under the law, that they would have ac-
cepted unsecured promissory notes of a corporation, which was in de-
fault, for only $70,000, as the balance for which the corporation was
indebted to them. Every letter written, every entry made, and every
account rendered at the time of this transaction is inconsistent with
the theory of a purchase. If this transaction was a purchase, the
punched coupons, the letters, and the accounts rendered constitute a
comedy of errors too marvelous for our credulity. They urge us with
compelling force to the opposite conclusion,-to the finding that this
was a sale. The punching of the coupons as paid; the charge of the
amount of their face value to the American Waterworks Oompany
on July 1, 1891; the charge of the commission for paying them on
that day; the letter of July 18th, that the corporation had drawn foJ}
approximately $80,000, including the coupon interest, when that was
within $8,000 of the balance against the corporation after charging
up the coupons as paid; the charge of interest on the account in Au-
gust, and the acceptance and credit of the notes for $75,000,-together
forge a chain of circumstantial evidence about this transaction which
has not been overcome to our satisfaction by the explanations of Ven-
ner and his employes, or by the testimony of the other witnesses
which the appellant has produced. The order confirming the report
of the master must be affirmed. with costs. It is so ordered.
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LINCOLN SAY. BANK & SAFE-DEPOSIT CO. v. ALLEN et aL
(CircuIt Court ot Appeals, Eighth Circuit. August 2, 1897.)

No. 769.
1. ApPEAL-REVIEW-AsSIGNMENTS OF ERROR.

Assignments of en-or relating to the admissIon ot evIdence will not be con-
sIdered where they do not quote the full substance of the evidence admitted,
and the brief of plaintiff In error does not point out the pages of the record
containing such evidence and the exceptions to Its admission.

2. SAME-INSUFFICIENCY OF PRINTED HECORD.
Where the parts of the record designated by the plalntilf In elTOr as nee-

essary to a consIderatIon of the errors assigned and prInted by the clerk,
under rule 23 of the court (21 C. C. A. xcviiI., 78 Fed. xcv1lL) , do not contain
all of the evidence, nor a bill of exceptions, the court of appeals cannot re-
view rulings of the trial court on motions or requests to charge, challengIng
the sufficIency of the evIdence, nor errors assIgned on the charge of the court.

8. ASSIGNMENT .OF ERRORS-BU,L OF EXCEPTIONS.
A statement by counsel, In. their assignment of errors, of o.ccurrences and

rulings at a trIal, Is InsufficIent to warrant a reversal of a judgment. 'L'he
evidence,rulings, and InstructIons upon which reliance is placed for a re-
versal must be embodied in a blll of exceptions before a federal appellate
court can consider them.

4. CONTRACT-AGREEMENT TO ACCEPT NOTES IN PAYMENT-CONSIDERATION.
An agreement by a creditor, holdIng notes as collateral, to accept in pay-

ment of the debt a specified sum of money and certain of the collateral notes,
and to surrender the remaining collateral, Is valid and enforceable, though
the face value of the notes agreed to be taken. together w1lth the cash pay-
ment, does not equal the debt.

6. SAME-lJIvIsmILITY-AoREElII:ENT TO SURRENDER COLLATERAL.
An agreement by a creditor, holding collateral securIty, to accept a certain

paymeDit in lull satisfactIon, and to sun-ender the collateral, Is divisible, and.
though the agreement for composition may be void, that to sun-ender the
collateral may be enforced on performance by the debtor.

6. CONVERSION - REFUSAL· TO SURRENDER PLEDGE - TRANSFER OF TITLE BY
PLEDGOR.
A debtor, havIng a rIght to the return of collateral notes held by his cred-

hor, after demand and refuSal, may, at hIs optIon, maintaIn replevin for
them, or sue for their conversion; and, before he has exercised such option,
he may transfer title to another, who after demand has the same option.

In Error to the Circuit Court of tlie United States for the District
of Nebraska.
W. A. Selleck (N. O. Abbott, A. W. Lane, 14 C. Burr, and AddisOl

S. Tibbets, on the brief), for plaintiff in error.
Waiter J. Lamb, for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. The record in this case is insufficient
to warrant a reversal of the judgment below on account of any of the
alleged errors assigned. This was an action for the conversion of
certain promissory notes, in which the defendants in error alleged that
they had a special property. The defense was that the plaintiff in
error was the owner of these notes at the time of the alleged conver-
sion, and that the defendants in error had no title or interest in them.
There was a verdict and a judgment for the defendants in error.
Thirty-six errors were assigned, but counsel for the plaintiff in error


