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edge of the action theretofore taken by this court, concerning the in-
junction referred to, was evidently in violation of the provisions of
gection 725 of the Revised Statutes of the United States. What
should the punishment of the court be? OQutside of their conduct in
this particular, the demeanor of those who 8o marched has been
most commendable. They have indulged in no threats, nor has loud,
boisterous, or taunting language been used. They have been sober
and decent, mindful of their own interests, and, with the exception
noted, respectful of the rights of others, and observant of the require-
ments of the law. They impress me as thoroughly honest in their
claim that they had the right to march and act as they did, because
they were on the “public highway.” In my judgment, they were in
that particular mistaken, having been badly advised thereto; but
nevertheless such belief, honestly entertained by them, deprives their
disobedience to the court’s decree of malice, takes the sting out of the
contempt found, and suggests a punishment that will be as light as
due regard for the proprieties will admit of. The parties have already
been in custody for three days. Let them be confined in the jail of
Harrison county, W. Va., for the further period of three days from
this date. But let it not be supposed hereafter, now that attention
has been called to the matter and the law, that other and further in-
fractions of the decrees and orders of this court will be so lightly
punished. In this case. for the reasons mentioned, justice has been
tempered with mercy; but if, with the light of this investigation in
their pathway, these defendants shall persist in disregarding the de-
orees of this court duly entered in causes properly before it, then let
it be remembered that mercy shown to contempt under such circum-
stances would be not only a crime, but the death of justice,
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L EqQUuITy JURISDICTION—APPEAL—WAIVER OF OBJECTIONS.

In a suit to enjoin a continuing trespass by taking ore from a mine, the
title to which is in dispute, an appellate court will consider as waived the ob-
Jection that complainant was bound to establish his title at law before a de-
cree for equitable relief could be granted, when such objection was not
taken in the court below.

% MinEs AND MINING—PATENTED CLAIMS—EXTRALATERAL RIGHTS.

When a patent describes a claim as having parallel end lines, and grants
extralateral rights, the courts are bound by the terms thereof, In a contro-
versy with the owners of an adjoining claim, and cannot deny such extra-
lateral rights on the theory that the end lines are not in fact parallei,

8 AppraLs IN EquiTy—FINDINGS oF Facr.

On an appeal in equity, findings of fact made by the court below are en-
titled to some weight, but are not binding on the appellate court. The
whole case 18 before the latter court, and it is bound to decide the same, so
far as it 18 in a condition to be decided, on its merits.

4 Mixegs axp MiNING—LoODES AND VEINS,

‘Where two velns or ore bodies, lying near together in country rock of

Hparite, each bad clearly-defined foot and hanging walls, with the usual
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- ‘characteristics of lodes or velns, held, on the evidence, that they were sep-
arate lodes or veins, and could not be considered as constituting, with the
mass of liparite between them, a single mineralized zone or lode, though the
intervening liparite was more broken up than that lying outside, and to
some extent impregnated with silver.

5. SAME—EXTRALATERAL RigHTS.

If the apex of a vein, or part of it, crosses the end line of a claim, and
then passes out through a side line, but curves back again into. the claim and
crosses its other end line, this gives the owners of the claim no right to any
part of the apex which is outside of their lines.

Appeal from the Circuit Court of the United States for the South-
ern District of California.

A. H. Rickets and Geo. H. Noyes, for appellant, -
John Garber, for appellees.

Before GILBERT, Circuit Judge, and KNOWLES and BELLIN-
GER, District Judges.

KNOWLES, District Judge. This is an action brought by John
8. Doe to restrain and enjoin the appellant from committing a con-
tinuning trespass upon two mining claims, known as the “Oriental
No. 2”7 :and the “Red Cloud,” situate in Calico mining district, San
Bernardino county, Cal. John 8. Doe died, and the appellees, Bart-
lett Doe and Charles F. Doe, were appointed executors of his last
will ‘and testament, and were substituted as parties plaintiff in the
place of the said John 8. Doe. The appellant, the Waterloo Mining
Company, owns the Silver King mining claim. This lies north of
and adjoining the said Oriental No. 2 and Red Cloud claims. The
appellant sunk a shaft or incline upon its own surface ground within
the lines of its claim, and from thence drifted into the ground claim-
ed by appellees, and which ground is beneath the surface of that
which is within the line of .appellees’ claims. This the appellant
claims the right to do, and threatens and undoubtedly intends to
continue to do, and to extract the ore therein and appropriate the
same to its own use. There is a vein of spar, carrying silver and
other minerals, in the Silver King lode claim, called the “north
vein,” and another sometimes called a “divergent vein,” and at other
times the “middle vein.” There ig a vein of spar, also carrying sil-
ver, which erops out on the Red Cloud and Oriental No. 2, and which
in the evidence is termed the “south vein,” Appellant claims that
all these veins belong to a mineralized zone whose apex is in the
Silver King ground. The Silver King is higher up the mountain
than the Red Cloud and Oriental No. 2 claims, and hence upon a
higher elevation than the other two. If the ground embracing these
three veins is one mineral zone, then the part thereof within the Sil-
ver King premises would have the higher elevation. This zone
would, however, be cut by the south side line of the Silver King and
the north side lines of the Red Cloud and Oriental No. 2. Appel-
lant received pending this suit a patent from the United States to
the Silver King lode. The appellees have certificates of sale from
the United States for their two claims.

Before proceeding to discuss the questions involving more or less
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the merits of this controversy, one of a preliminary nature is pre-
sented for determination, and one involving the jurisdiction of the
lower court to hear and enter a decree in the same, - It is urged that
the circuit court and that this court, in accordance with the estab-
lished rules in equitable proceedings, had no right or jurisdiction to
enter any decree in this case. The ground upon which this claim
is based is that the bill of complaint does not present an equitable
cause, for the reason that it does not appear that the title of the
complainants to the premises described in their bill, and upon which
it is alleged appellant has trespassed, has ever been established by
any action at law, and that the title complainants alleged to be in
them was controverted and denied in the answer of appellant.
Hence one of the issues in the case involved the determination as to
the legal title to complainants’ alleged mining claims; that under such
issues the action was more in the nature of an action of ejectment
to try a legal title than one to determine equitable rights. It does
not appear to be controverted but that appellant by its answer put
in issue the legal title complainants allege in the bill to be in them.
There is no doubt but this is an action asking for equitable relief.
Enough is stated in the bill to have warranted the issuing of an
injunction pendente lite, had an action at law existed to recover
possession of said premises within the boundaries of appellees’ min-
ing claims, or in an action in trespass. The prayer in.the bill is
for an injunction pending this action, and also that at the deter-
mination of this action said injunction be made perpetual. There
is no dispute in the case upon the point that appellant has entered
upon premises beneath the surface of the two claims set forth in the
bill as the property of appellees. While the answer to the bill
presents an issue as to the title of appellees to their two claims,
there was no controversy in the evidence upon this point. The point
presented in this case upon this matter in this court was not pre-
sented or considered in the court below. In the case of Erhardt v.
Boaro, 113 U. 8. 537, 538, 5 Sup. Ct. 565, 566, the supreme court, hav-
ing stated that the former doctrine was that when there was a dis-
pute as to title no injunction would be granted restraining a tres-
pass, 8aid:

‘“This doctrine has been greatly modified in modern times, and it is now a com-
mon practice, in causes where irremediable mischief 13 being done or threatened,
going to the destruction of the substance of the estate, such as extracting ores
from a mine, or the cutting down of timber, or the removal of coal, to issue an in-
junctlon, though. the title to the premises be in litigation, The authority of the

court Is exercised in such cases, through its preventive writ, to preserve the prop-
erty pending legal proceedings for the determination of the title.”

Where there is no dispute as to title, there would seem to be no
necessity of resorting to an action at law for the purpose of deter-
mining the same. But, when there is a dispute as to the legal title,
it would seem that the best rule was to require an action at law to
settle the legal title. This was so stated in the case of St. Louis
Mining & Milling Co. v. Montana Mining Co., 58 Fed. 129. Pending
this action, however, an injunction pendente lite would be proper.
When the legal title is settled, if the equitable rights such as would
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warrant a perpetual injunction should be found for complainants,
then such an injunction should be awarded. The allegations in the
bill were sufficient to warrant the court in issuing, not only a tem-
porary injunction in this case, pending an action at law to deter-
mine the legal title, but also were sufficient to warrant a perpetual
injunction upon the determination of the legal title in favor of the
complainants. The question is then presented as to whether or
not the appellant could waive this right to have the legal title estab-
lished at law before there was any consideration of the issues that
presented the question as to whether a permanent injunction should
issue. If the fact that the legal title has not been determined is
one of such vital importance to the jurisdiction of the court that
when it exists no jurisdiction to hear and determine such a case
ag this can be properly exercised, then, upon the motion of appel-
lant, or perhaps upon the court’s own motion, the cause should be
dismissed. In the discussion of this question, Mr. Pomeroy, in his
work on Equity Jurisprudence, says:

“Where, however, the plaintiff’s title s disputed, the rule is settled that he must,
In general, procure his title to be satisfactorily determined, by at least one verdict
in his own favor, by at least one successful trial at law, before a court of equity
will interfere; but the rule no longer requires any particular number of actions
or trials. The reason for this requisite is that courts of equity will not in general

try disputed legal titles to land, But the rule is one of expediency and policy,
rather than an essential condition and basis of the equitable jurisdiction.”

Here, it is to be observed, the view set forth, that the doctrine
that a court of equity will not, in such a case as this, proceed to de-
termine the issues presented until the legal title, if controverted, is
established in an action at law, is one having its foundation in ex-
pediency and policy, and not because a court of equity, as a matter
of fact, has no jurisdiction to determine a cause where a legal title
is disputed and is one of the issues presented for determination.
The same author, in volume 1, p. 130, of said work, says, in speak-
ing of the jurisdiction of a court of equity:

“On the contrary, as will be more fully stated hereafter, the objection that the
case does not come within this so-called .equity jurisdiction must ordinarily be

definitely rajsed by the defendant at the commencement of the action, or else it
will be regarded as waived, and the judgment will not even be erroneous.”

In Modern Equity Practice, by Beach, sections 13 and 14 are as
follows:

“Sec 13. The objection that plaintiff has an adequate remedy at law should be

ralsed by demurrer or by plea, or should be distinctly stated in the answer of the
defendant. It comes too late at a hearing on the merits, when the court has
jurisdiction of the parties and the subject-matter.
. “Sec; 14. But when the case is one in which it is not competent for the court to
grant the only relief asked, the remedy being at law, or it appears that chancery
has not, under any circumstances, jurisdiction of the subject of the bill, the
court will entertain the objection at any stage of the case, or sua sponte, and dis-
miss the bill.” .

“I am of the opinion that these two sections state the correct posi-
tion. ' As has been stated before, the relief asked in this case was equi-
table, and such as a court of law could not afford. ~ An action of tres-
pass, in which damages only could be recovered, cannot be considered
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a8 a substitute for an action which asks that a continuing trespass be
prevented, and which trespass goes to the destruction of the estate of
the plamtlﬁ In a case where equitable relief is demanded, the fact
that there is a plain, speedy, and adequate remedy at law should be
raised in the trial court, or it will be deemed waived. Reynes v.
Dumont, 130 U. S. 354-395, 9 Sup. Ct. 486; Kilbourn v. Sunderland,
130 U. 8. 505-514, 9 Sup. Ct. 594; Tyler v. Savage, 143 U. 8. 79, 12 Sup.
Ct. 340; Brown v. Iron Co., 134 U. 8. 539, 10 Sup. Ct. 604; Iron Co.
v. Reymert, 45 N. Y. 703. The case at bar was not one in which there
was any plain, speedy, and adequate remedy at law, but one that
courts of equity, when the objection has been properly presented,
would not proceed and determine, as a matter of policy and expedien-
cy, until the legal title in dispute had been determined in an action at
law. But the rule of waiver applied to the former class of cases should
be more readily and unreservedly applied in the latter class of cases.
For these reasons we hold that the appellees waived the objection that
the issue as to the legal title of appellees had not been determined in
an action at law before the court below entered the decree in this
cause.

Counse] for appellees urge that whatever the court might find as
to the south vein being a part of a mineralized zone having its apex in
the Silver King lode, the premises of appellant, still appellant would
have no right to follow such lode on its downward course outside the
side lines of said Silver King lode, because the location of the same
was not made according to law, in this: that its end lines were not
located parallel with each other. It has been observed that the appel-
lant has a patent from the United States for its said lode. Its rights
must be determined by the terms of this patent. The description in
the patent of the Silver King lode gives it parallel end lines, and
grants the right to follow all lodes on their dip outside of the side lines
of the same, whose apex is within the surface lines of the claim, and
whose strike is cut by the end lines of the claim extended perpendic-
ularly downward. It is true, perhaps, that in the section of the
mineral land act providing for the issuing of patents by the United
States for lode claims there is no provision made for granting any ex-
tralateral rights. The language of section 2325, Rev. St., is:

“A patent for any land claimed and located for valuable deposits may be ob-
talned in the following manner.”

In section 2319, Rev. St., it is, however, provided:

“All valuable mineral deposits in lands belonging to the United States, both
surveyed and unsurveyed, are hereby declared to be free and open to explora-
tion and purchase, and the lands in which they are found to occupation and
purchase.”

It will be observed that the valuable mineral deposits above named
are declared to be open to purchase, and that they are distinguished
from the land in which they are found. In section 2322, Rev. St. » it
will be observed that a lode, vein, or ledge contalmng a valuable min-
eral deposit is dlstmgmshed from the ground in which the same is
found. The grant in this section is:

““sShall have the exclusive right of possession and enjoyment of all the sur-
face Included within the lines of thelr location, and of all veins, lodes and
821r—4
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ledges throughout their entire depth, the top or apex of which lies inside of such
surface lines, extended downwsard vertically, aithough such veins, lodes or
ledges may so far depart from a perpendicular in their course downward as to
extend outside of the vertical side lines of such surface location.”

Then follow the limitations of the grant, which it is not necessary to
quote for a determination of the question now presented for consid-
eration. :

It will be observed that the lodes, veins, or ledges granted are dis-
tinguished from the surface ground, and are made the subject of a
separate grant, and to separate provisions. It may be that congress,
considering the provisions of the common law which reserved in every
grant from the crown all precious metals, wished to set this matter
at rest in these provisions. When we come to the patent for mineral
land again, we again observe that the land in which the vein, lode,.or
ledge is found is treated separately from that of said veins or lodes.
Since the passage of the mineral act of 1872, the land department of
the United States has given such an interpretation to the same as
would allow of a patent to the locator of mineral lands for a lode
claim; granting to him, not only the ground within the surface lines
of his location, but also all lodes, veins, or ledges having their top or
apex within the same, throughout their entire depth, although they
might, on their dip extending downward into the earth, depart from
the side lines of the ground granted. There was a limitation upon
this right, which was described in the following language in the pat-
ent:

“Provided, that the right of possession to such outside parts of sald veins,
lodes or ledges shall be confinéd to such portions thereof as lie between vertical
planes drawn downward through the end lines of said lot (naming the same)
so continued in their own direction that such planes will Intersect such exterior
parts of said veins, lodes or ledges; and provided further, that nothing herein
contained shall authorize the grantees herein to enter upon the surface of a
claim owned or possessed by another.”

There has also been since said date a reservation in all patents of
the ground described, which is as follows:

(1) “That the premises hereby granted, with the exception of the surface, may
be entered by the proprietor of any other vein, lode or ledge, the top or apex of
which lies outside of the boundaries of sald granted premises, should the same
in its dip be found to penetrate, intersect or extend into said premises, for the
purpose of extracting and removing the ore from such other vein, lode or ledge.”

Section 2320, Rev. St., provides for the location of mining claims
“apon veins or lodes of quartz, or other rock in place, bearing gold,
silver, cinnabar, lead, tin, copper, or other valuable deposits.” The
act of J anuary 22, 1880 (1 Supp. Rev. St p- 276), speaks of vein, lode,
or ledge sought to be patented.

The land department has considered, in view of all these provisions
of the statute, that it was proper to word a patent for mineral land
embracing a vein, lode, or ledge, as above described. To interfere with
this constructlon of the said mineral land acts would disturb many
rights long enjoyed. A contemporaneous construction of a statute by
those compelled to act thereunder is entitled to great weight. The
lodes, veins, or ledges conveyed are those embraced within the mining
claim located and granted in the patent. The presumptions are in
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favor of the correctness of the land department in issuing this patent.
Its action was within its jurisdiction, and we cannot go behind the
same in a collateral action. Looking, then, at the patent, we observe
that appellant was granted extralateral rights. If, then, appellant,
in entering the premises embraced within the lines of appellees’ claim,
beneath the surface, followed down on its dip a lode whose apex was
within its ground, and whose strike was cut by the end lines of its
claim as patented, it was pursuing a course to which it had a legal
right.

It is further urged by appellees that this court is bound by the
findings of facts of the circuit court, unless they are found to be
clearly and palpably erroneous. On an appeal in an equity suit, the
whole case is before the court, and it is bound to decide the same, so
far as it is in a condition to be decided, on its merits, Beach, Mod.
Eq. Prac. p. 978; Ridings v. Johnson, 128 U. 8, 212, 9 Sup. Ct. 72;
Garsed v. Beall, 92 U. 8. 684-695; Johnson v. Harmon, 94 U. 8. 371.
If a case has been referred to a master, and he has made findings of
fact, there ought to be exeeptions to the same, if any party to the
suit is dissatisfied therewith, and a ruling upon the same made by the
chancellor, If this course is not adopted, these findings cannot be
reviewed on appeal. It is to be observed, however, that the findings
of fact by the circuit court are not without some weight in consid-
ering the merits of the case. 'This case, therefore, is presented to -
this court upon its merits, and must be considered upon the evidence,
with such aid as may be found in the findings of the circuit court.
The main issue, upon the evidence, is as to whether what is called
by the witnesses the “south vein” is a part of a mineralized zone,
which may be denominated a “lode,” and which has its apex in the
Silver King ground, or is a separate vein or lode, having its apex in
the Oriental No. 2 and Red Cloud mining claims. If it should be de-
termined that this south vein is no part of a lode having its apex
in said Silver King claim, then the difficult question that may be
presented if the court should find otherwise is not invelved. This
question is as to what would be the rights of the parties if it was
found that the south and north veins were part of one lode, as the
said lode would be cut by the south side line of the Silver King lode
and the north side line of the Oriental No. 2 and the Red Cloud
claims. In considering the question as to whether this south vein
is part of a mineralized zone, which would come under the definition
of a “lode,” as used in the mineral land act of congress, we are pre-
sented with the definition of a “lode” as given by Justice Field in
the Eureka Case, 4 Sawy. 302, Fed. Cas. No. 4,548. That definition
made the term “lode” “applicable to any zone or belt of mineralized
rock lying within boundaries clearly separating it from the neigh-
boring rock. It includes, to use the language cited by counsel, all
deposits of mineral matter found through a mineralized zome or
belt coming from the same source, impressed with the same forms,
and appearing to have been created by the same process.” 1In con-
sidering this definition, the facts which confronted that distinguished
jurist in that case should not be lost sight of. He found a lime-
rock formation lying between two clearly-defined walls, each hav-
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ing a definite dip, one composed of shale and the other quartzite,
The quartzite wall exhibited marks of movement on its surface;
that is, attrition. This is one of the distinguishing marks of a vein
or lode. This lime rock between said walls was of a peculiar char-
acter, and differing from that above the shale. The stratification
common to lime rocks in their normal condition had by some force
of nature been destroyed, and the whole mass crushed and fissured.
There were two other facts presented by the evidence in that case
which it would appear might also have been noticed by the dis-
tinguished jurist. The evidence presenting said facts has been read
in this case, and made a part of the testimony of the witness Ham-
mond. These facts are: (1) That the lime rock found between the
walls named was what is called magnesian or dolomite lime rock.
This is a lime rock which has, through some dynamic force or agency,
undergone a metamorphism. Usually such lime rock by one of
said forces has been changed in its constituents, besides having its
stratification destroyed. (2) That this class of lime rock often con-
stitutes the lead or lode in which lead ores are found. In one por-
tion of said evidence Mr. Hunt states that these dolomite or mag-
nesian lime rocks are the formation in which most of the lead depos-
its of the world occur. He also quotes Mr. Van Cotta, to the effect
that the magnesian lime stone itself has something to do with these
deposits. The ores found in the Eureka were lead-silver ores. Let
us see whether the facts in this case bring the premises in which the
south, north, and middle veins are found within the definition of a
“lode” found in the Eureka Case. The country rock where these
veins are found is a voleanic rock termed “liparite.” It extends sev-
eral miles .above and to some distance below where these veins are
found. In the ground between the north and south veins the lipa-
rite is more broken up than elsewhere, unless it be in the ground
between the south vein and a vein south of this called the “AA and
BB vein.” In the fissures there is, perhaps, more spar than is else-
where found in the liparite. The north vein rests upon a clearly-
defined foot wall. There is a hanging wall over the south vein.
Between these two veins the liparite was softer than in other places,
and there had occurred a greater kaolinization in its fissures than
elsewhere. I have stated that it appears that there was a well-
defined foot wall to the north vein and a hanging wall to the south
vein. The evidence also shows that there was a clearly-defined foot
wall to the south vein and a clearly-defined hanging wall, other
than the hanging wall of the south vein, to the north vein. In fact,
the characteristics of the two veing are very similar. Mr. Janin, a
witness for appellees, says, in speaking of the south vein:

“The vein itself has very strong and distinctive features of a foot wall that
is continuous. The vein filling is to the south,—that is to say, towards the
hanging-wall slde,—with occasional breaks on the foot-wall side, where it shows
some jasper, at least; and I presume It was a portion of the vein filling once.
So it is easy to trace throughout this whole length of 2,000 feet on the surface,
and also .in depth. I therefore consider it to be a very continuous, strong vein,
so far as it is marked and goes. The vein is like all other fissure veins, or,
rather, it has the fissure faulting plane, because it shows some evidence of move-
went and the bhanging wall is somewhat broken. At the Oriental shaft on the
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upper level the foot wall is very highly polished. Indeed, it shows slickensides
very plainly, and it shows there must have been some movement.”

A little further in his evidence the witness says this vein has a
regular dip, which he describes. There are many other witnesses
in the case who note and describe this foot wall, and some the hang-
ing wall of this south vein. It is not necessary to quote all this evi-
dence. The witness Aldersley, who was examined on the part of
appellant, admits that in some places he found the foot wall of this
south vein. He says that the hanging wall thereof was for about
four-fifths of the distance along its strike, as exposed, composed of
what he terms “bird’s-eye porphyry,” or what is locally called “bird’s-
eye,” and one-fifth mud or brown tuffa. He says that this bird’s-eye
is all the way from 20 to 5 feet thick, according to the locality where
found. In describing the north vein, upon cross-examination, the
witness says:

“Q. The slip was there? A. Yes, sir. Q. Now, then, when they took it out,
did they take all out between the foot wall and the hanging wall at the surface?
A, Not altogether. It has been taken out since the first working. Q. Well, was
the hanging wall as well defined as at the foot wall? A. Yes, sir. Q. It was?
A. Yes, sir. Q. The whole distance was? A. Yes, sir; well, no hanging wall is
ever as well defined as the foot wall, in that position, and I would like to correct
myself in that statement. Then that foot wall is a perfect plane, nearly,—as
nearly as can be in a mine,~but the hanging wall did not have that condition. Q.
Well, was there any hanging wall distinctly to be traced at the surface? A.
Yes, sir. Q. Well, to what extent along the vein was that the case? A. Very
near two-thirds of the way. Q. From which end? A, From the east end. Q.
To where? A. From the east end two-thirds of the way westward. Q. Along
the claim? A. Along the claim,—along the outcrop of the vein. * * *
Now, what was the appearance of the hanging wall for a distance from the sul-
face down 20 feet? A. It had a perfectly smooth, but lrregular, surface. Q.
For twenty feet? A. Yes, sir. Q. Apd what extent on the strike of the vein,—
whole distance? A, The whole distance, as far as I knew. There is some parts
that are not exposed, and them 1 cannot vouch for. Q. But there is some of
that wall exposed there, isn’t it? A. Yes, sir. Q. That hanging wall? A. Yes,
sir. Q. What is the character of the rock? A. Bird's-eye porphyry. Q. Bird's-
eye porphyry right through? A. Yes, sir. Q. Any of it mud? A. No, sir. Q.
How far below the surface, following that bird’s-eye porphyry, do you have to
descend before you strike the mud? A. At what point? Q. Any point. A.
‘Well, as I said before, on the surface of the Cunningham shaft the mud is about
40. The bird’s-eye is about 40 feet wide. Consequently the mud would be 40
feet from the vein. Q. What did you mean by ‘mud’ at that point? A, I mean
a soft, friable sandstone. Q. Is it not porphyry? A. No, sir.”

The witness in other parts of this evidence shows that his “bird’s-
eye porphyry,” as he calls it, extends down as a hanging wall to this
north vein to its lowest workings. This north vein, then, has all
the characteristics of a vein qr lode. It has a foot wall clearly de-
fined, and a hanging wall clearly defined. In both the south vein
and in the north vein spar impregnated with ore is found between
these walls, as a rule. There is another fact worthy of remark.
The vein still further south, called the “AA and BB vein,” has been
described. In the evidence of Mr. Hammond and other witnesses
we find that this vein has also a liparite foot wall, and the material
called “bird’s-eye” for or on the hanging wall. This material is
from 5 to 20 feet thick. This AA and BB vein is on a horizontal
plane about 600 feet south of what is called the “north vein” in the
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Silver King ground. The characteristics of this vein and that of
the south vein, 8o called, and also the country between them, are so
similar to the north vein and the country rock between the north and
south veins that the expert witness J. Ross Brown claims that it is
also a part of the Silver King lode, and that all this country lying
between the north vein and AA and BB vein is one lode. Mr.
Edwards, one of the witnesses for the appellees, says that spar in
the region of all these veins is a part of the country rock. Consider-
ing all of the evidence, I am inclined to think this is correct. This
spar occurs to a greater extent in some parts of the country than
others. This fact would not prove, however, that, where it abound-
ed in the fissures of the liparite, it proved that a vein existed. The
appellant urges with some force that the assays made from the
ground show that from the foot wall of the south vein to the north
vein the whole mass is impregnated with silver, and that the coun-
try south of the south vein does not show this condition. DBut it
should be borne in mind that the material sampled south of the
south vein was the mud or brown tuffa. This was no fair test.
That there is liparite between the south vein and the AA and BB
vein would appear from the evidence as to the character of the foot
wall of this last-named vein. The evidence, I think, shows that
this brown tuffa or mud is only a surface deposit resting upon lipa-
rite, which is the prevailing country rock. This is the opinion of
Mr. Janin. To have presented a fair test, the liparite south of the
south vein should have been tested. The mining engineers and
scientific witnesses who gave evidence in this case did not differ
materially as to the physical facts presented, but, as is usual with
such witnesses, according to the sides in whose interests they were
sworn, they had different opinions as to what these facts demon-
strated. The circuit court inclined to place the greatest reliance
upon the opinion of Mr. Janin. As we consider the facts in this
case, we are disposed to concur in that view. We cannot see that
the facts presented in this case are of the character which con-
fronted the court in the Eureka Case. In the case of Mining Co. v.
Callison, 5 Sawy. 439, Fed. Cas. No. 9,886, the court said, in speaking
of the Eureka Case:

“It never was intended In that case to hold that every metalliferous country
to which boundaries could be found must be regarded as one vein or lode, for
this would reduce all mining districts to one lode.”

Judge Sawyer, who was one of the judges who sat with Justice
Field in the Eureka Case, also presided at the trial of this last case.

We hold, therefore, that what has been termed the “south vein”
i8 no part of the Silver King lode, but a geparate and distinct lode,
meeting the usual definition of a “lode” or “vein”; that is, an aggre-
gation of mineral matter containing ores in fissures of rocks. So
far as this vein lies within the boundaries of Oriental No, 2 and the
Red Cloud mining claims, it belonged to the appellees (the plaintiffs
in the court below), and the appellant had no right to enter upon the
same,

The appellant presents another question for congideration. It is
claimed that, admitting that the south vein is no part of the Silver
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King lode, still appellant should not be enjoined from entering upon
the same, for the reason, as it is urged, that the end lines of the
Bilver King cut this vein. It would appear from the evidence that
this south vein on its eastern strike does enter the Silver King
ground, and passes out of its east end line. The apex of this vein is
not shown to be in the ground at this point, but it is a fair presamp-
tion that it is, from its course and dip. The said vein, on its west-
erly strike beneath the surface, until it passes the westerly end line
of the Silver King claim, is within the Oriental No. 2 and Red Cloud
claims. The cropping of the apex of this vein, however, on the Red
Cloud premises, has a course towards the south side of the Silver
King lode. 1In fact, there are some croppings cut by this south side
line that are supposed to belong to this vein. This is not, however,
fully established. The evidence is not sufficient to show that the
apex of this vein is found anywhere within the Silver King premises
opposite to the Red Cloud lode. The burden of proving this was
upon the appellant, ag the vein in this locality beneath the surface
of the Bilver King is nowhere found. If the vein in its course from
east to west should be found, along on its apex, to pass out of the
Silver King lode and into the QOriental No. 2 ground, from this into
the Red Cloud ground, and then back again into the Silver King
premises, and westerly out of ity west end line, there certainly could
be no right in appellant to any part of the vein, the apex of which
was not in the Silver King premises. The grant is to lodes having
their apex in the ground patented. The fact that a part of the apex
might be in the ground granted would not give any right to that part
of the apex which is not therein, although the apex might be cut
by both end lines of the granted premises. There is no case that
supports this doctrine. The case of Bullion, Beck & Champion Min.
Co. v. Eureka Hill Min, Co., 5 Utah, 3, 11 Pac. 515, is a case where
the croppings were cut on the strike of the same by a side line of a
location. The court gave the vein to the oldest locator. The case
of Argentine Min, Co. v. Terrible Min. Co., 122 U. 8. 478, 7 Sup. Ct.
1356, cannot be well understood from the statement of facts in the
case. It is believed, however, that the facts in this case showed
that the vein in dispute and its croppings on their strike passed out
of one claim into the other in a circular course, and crossed the
Adelaide claim from one side line to the other. The parties liti-
gant came together in the Adelaide ground in following down from
the croppings in the surface premises of each on the dip. The court
gave the ground in dispute to the oldest locator. It would appear
that, according to their locations, both had lateral rights. The only
question that could arise, if the facts were as appellant claims, is
whether it could follow down on the lode from that part of the apex
thereof in its premises into the premises of appellees. This is a
disputed question in mining litigation. As I have stated, however,
the evidence does not warrant the court in saying that there is any
part of the apex of the south vein in the Silver King premises oppo-
site the Bed Cloud claim. As to what would be the right of appel-
lant in the Oriental No. 2 premises, if the south vein, after it passes
sn its strike into the Silver King ground, on its dip entered the Ori-
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ental claim, we do not decide. The case is not argued and presented
to us upon that state of facts. It does not appear that, from the point
where the apex of the south vein going east may cross the south side
line of the Bilver King claim, the appellant has entered the Oriental
No. 2 premises on the dip of the same, We have nothing presented,
then, upon which to base a decision. The decree of the court below
is therefore affirmed.

INVESTOR PUB. CO. OF MASSACHUSETTS v. DOBINSON et al,
(Circuit Court, S. D. California. July 9, 1897.)

No. 632.

TRADE-NAMES—USE oF SiMiLAR NAME—RIGHT 10 INJUNCTION.

A eorporation is not entitled to an injunction restraining another corpora-
tlon from using the same corporate name, or from publishing a periodical
having a name similar to one published by complainant, where defendant
is incorporated, and its paper published in a state distant from complainant,
and the names are used with distinguishing characteristics which render
injury to complainant therefrom improbable, in the absence of proof that
such injury has actually resulted.

Suit by the Investor Publishing Company of Massachusetts against
G. A. Dobinson and the Investor Publishing Company for an injunc-
tion and accounting. Heard on bill and answer and agreed statement
of facts.

Wells & Lee and Works & Lee, for complainant,
Sheldon Borden, for defendant.

WELLBORN, District Judge. This is a suit for an injunction and
an accounting. The bill alleges: That the plaintiff is a corporation
formed and existing under the laws of the state of Massachusetts, and
the defendant company & corporation formed and existing under the
laws of the state of California; that for more than five years last past
plaintiff has published, and still publishes, in the city of Boston, state
of Massachusetts, in the city of New York, state of New York, and in
the city of Philadelphia, state of Pennsylvania, a weekly trade and
financial journal, named “United States Investor”; that said paper, un-
der said name, has become widely and favorably known throughout the
United States, Canada, the republic of Mexico, England, the continent
of Europe, and Australia, and that plaintiff has also become widely
and favorably known throughout said territory; “that defendant the
Investor Publishing Company of California, on or about the 14th day
of March, 1894, at the city of Los Angeles, state of California, began
the publication of a trade and financial journal under the name of ‘The
Investor,’ and the defendant G. A. Dobinson is the editor in chief of
said trade and financial journal. And your orator charges that de-
fendants, by adopting the name of “The Investor’ for such paper, and
by printing at the head of its editorial column the words ‘Published
by the Investor Publishing Company, Incorporated, the same as your
oratpr’s corporate name, has thereby diverted the trade belonging
to your orator; that this similarity in the names has produced great



