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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

OENTRAL TRUST CO. OF NEW YORK v. CITIZENS’ ST. RY. CO. OF IN-
DIANAPOLIS et al.

(Clrcuit Court, D. Indiana. July 22, 1897.)
No. 9,448.

1. FEpErAL COoURTS—SUIT AGAINST STATE OFFICER.

This is not a suit agalnst the state of Indiana, within the meaning of

the eleventh amendment to the national constitution.
8, SaME—STATE DECISIONS,

‘Where the controversy concerns a contract, and the meaning of the con-
tract depends on the construction of a state statute or a provision of a
state constitution, a decislon on the meaning of said statute or constitutional
provision by the highest court of a state, made after the contract was en-
tered Into, and rights had vested thereunder, is not conclusive upon a MNti-
gant in a federal court. The litigant in such case 13 entitled to the inde-
pendent judgment of the national tribunal.

8 Samm.

If the controversy in a federal court involve a federal question,—and all
the more if it involve both a contract right, as above mentioned, and also a
federal question,—then that court must decide for itself, treating a state
decision with due consideration, but not as foreclosing independent judgment,

4. CORSTITUTIONAL LAW—VALIDITY OF SPECIAL STATUTES.

The defendant railway company was incorporated under the act of 1861,
that belng a general law for the incorporation of street-railroad companies,
By section 9 the power to fix the fare over its lines is given to the dl-
rectors. By section 12 It could use the streets only on terms prescribed by
the city. By section 11 the power In the legislature to amend the act is
reserved. The defendant railway company built and operated its lines on
an agreement with the city that the fare for each passenger could be five
cents, The act of 1897 professes to amend sectlon 9 of the act of 1861.
It provides that in citles which had a population of 100,000 or more, by
- the census of 1890, the fare could not be more than three cents; also, that
the passenger must be transferred from one line to another without ad-
ditional charge; also, a severe and ruinous code of penalties and forfei-
tures. Held that, under the constitution of Indiana, any law for the forma-
tlon of corporations for business and profit must be general—that is,
uniform In operation under like conditions whenever and wherever they
exist, throughout the state; that the act of 1897 could never, under any
circumstances, become operative elsewhere than in Indianapolis; that, if
the act of 1897 be valid, then the entire law for the incorporation of street
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railroads would cease to be general and of uniform operation under simfilar
conditlons throughout the state, and become local as applied to Indianapo-
lis, and local, also, as applied to portions of the state other than Indianapo-
lis,—wherefore the act of 1897 is unconstitutional and void.

8. Samr—Laws IMPAIRING OBLIGATION OF CHARTER CONTRACTS.

The federal constitution provides that no state shall pass any law which
Impairs the obligation of a contract. The act of 1861, being the charter of
defendant railway company, is a contract binding on the state of In-
diana. The power to fix its rate of fare is expressly given to the railway
company, subject to the condition in section 12 and the reservation as to
amendment in sectlon 11. The reservation covers no amendment which,
if upheld, would make the incorporation act local or special. The act of
1897 would-be .a breach of the charter agreement, and this in violation of
the federal ‘constitution.

6. SaME—PorIcE POWER.

The police power of Indiana on the subject of rates is not to be applied
as against a charter agreement with that state which covers the matter
of rates.

On a former hearing, a preliminary injunction was granted. A
statement of the case is found in the opinion then dehvered 80
Fed. 218.

The defendant the city of Indianapolis now demurs to the bill, and also
moves to dissolve the injunction. It appears that, after the hearing on the
motion for preliminary injunction, the city of Indianapohs brought suit in one
of the state courts against one Navin, to recover a penalty, under an ordinance
of the city, for alleged misconduct of Navin in boarding a street car, and re-
fusing to pay the fare demanded, namely, five cants. This alleged offense by
Navin was after the hearing on the motion for the injunction, but before the
injunction had been granted. Navin pleaded the act of 1897, called in question
by the complainant here, in justification. The cause went by appeal to the
supreme court of Indiana, and that court, on the 11th of June, rendered a de-
cislon holding the enactment of 1897 valid. 47 N. E. 525. Motlon to dissolve
Is made on the strength of that decision. Complainant on its part moves for
leave to amend the bill by making defendants thereto certaln persons who
hg;’? brought actions In the state courts for penalties pursuant to said act of
1

Butler, Notman, Joline & Mynderse, Benjamin Harrison, Miller &
Elam, and F. Winter, for complainant.

Wﬂham A. Ketcham, James B. Curtis, John W, Kern, and Joseph
E. Bell, for defendants.

SHOWALTER, Circuit Judge (after stating the facts as above):
It is again urged that this suit cannot be maintained against Prose-
cuting Attorney Wiltsie, becduse he represents the state of Indiana.
If the enactment here in question be valid, then Mr. Wiltsie does
represent the state; not the state as a proprietor, however, but the
state as a governmental agency. If the enactment be invalid, then he
does not represent anything. On the latter hypothesis, he, or any
successor to him in office, in attempting to enforce the penalties in the
enactment of 1897, would be merely a wrongdoer. The theory of the
bill is that that statute is unconstitutional and void. If complainant
be mistaken on this one propos1t10n, then the bill cannot be sustained
as to any defendant. I get the impression from the argument and
citations made that a “suit in law or equity” against a state, within
the sense of the eleventh amendment to the constitution of the United
Btates, is a suit affecting in' some manner a property right of the
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state, as a municipal corporation. But the discussion on this point
seems to me aside from the case at bar. If, as said, the enactment
of 1897 be invalid, then Mr. Wiltsie does not here represent the state;
if it be valid, he does. But, on the latter hypothesis, the entire suit
must be disposed of before any question special to Mr. Wiltsie can
arise,  The validity of the amendment, I take it, this court must pass
upon. What the rule of decision shall be,—whether the opinion of
the state court shall be deemed final, or whether this court is charged
with the responsibility of investigating the question independently,—
on any view of that matter the validity of the amendment, so far as
concerns this litigation, and apart from any subsequent review by the
federal court of appeals or federal supreme court, depends upon the
pronouncement of this court. For these reasons, I doubt if the dis-
cussion concerning the force of the eleventh amendment be pertinent.

In Reagan v. Trust Co., 154 U. 8. 362, 14 Sup. Ct. 1047, the leg-
islature of Texas had, on April 3, 1891, passed an act establishing
a board of three commisgioners, with authority to fix rates on rail-
roads in that state. Section 6 of the act provided that, if any rail-
road company “or other party at interest” be dissatisfied with a rate
ag fixed by the board, such “dissatisfied company or party” could com-
mence a proceeding in a court of competent jurisdiction in Travis
county, Tex., against the board, and thus determine the question of
reasonableness in such rate; and, from the decision there made, either
party could “appeal to the appellate court having jurisdiction of said
cause.” By section 5 of the same law it was provided, in substance,
that the railroad company must carry for the rate fixed by the board,
and that such rate be “conclusive and deemed * * * reasonable
* * * until finally found otherwise, in” the direct action provided
for in section 6. By section 14 of the same act, if any railroad com-
pany, its agent or officer, charged more than the rate fixed by the
board, said “company and its said agent and officer” should “forfeit
and pay to the state of Texas a sum not less than $100, nor more than
$5,000.” Section 15 defined “unjust discrimination,” and fixed a pen-
alty of not less than $500, nor more than $5,000, upon any railroad
company violating any provision of that section. Other penalties
were provided recoverable by “the person injured.” By section 19 it
was made the duty of the attorney general of the state to prosecute
suits in the name of the state for all penalties except those recoverable
by individuals. It will now be noticed that, by force of sections 5
and 14, a railroad company, unless it chose to accept the rates fixed
by the board,—rates which had not yet been found reasonable by any
judicial authority, and which might be in fact unreasonable,—would
be subject to prosecutions at the suit of the state, instituted by the
attorney general. On April 30, 1892, the Farmers’ Loan & Trust
Company, a New York corporation, being mortgagee of the railroad
property of the International & Great Northwestern Railroad Com-
pany, a company organized under the law of Texas, and having and
operating its road entirely within the limits of that state, exhibited
its bill in the circnit court of the United States for the Western dis-
~ trict of Texas, making said railroad company, the three members of
the board, and the attorney general parties defendant. Upon the
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showing of this bill that the rates fixed by the board were in fact un-
reasonable, the court issued its writ, enjoining the company from
adopting such rate, the attorney general from instituting or prosecut-
ing any suit to collect any penalty by reason of the failure of the com-
pany to adopt such rate, and the members of the board from any such
action by them as would have been appropriate in aid of prosecutions
by the attorney general had sections 5 and 14 been valid. This in-
junction was sustained by the supreme court of the United States.
One contention before that court was that, by force of the eleventh
amendment, the suit could not go against the attorney general, since
in the enjoined prosecutions the state would be plaintiff, and the at-
torney general was the state officer and representative in that behalf.
Mr, Justice Brewer, who delivered the opinion of the supreme court
of the United States, reviewed the arguments and citations, and held
that the suit was not against the state, within the meaning of the
eleventh amendment. If section 5 had been valid for any purpose,
or if section 14 had been valid according to its terms,—that is, as ap-
plied to any refusal of the ¢company where the rate had not previously
been judicially found reasonable as provided in section 6, and was in
fact unreasonable,—then the attorney general, in the inhibited prose-
cutions, would certainly have represented the state. As the case
stood, and assuming the' invalidity of said sections, he represented
nothing. His prosecutions would simply have been gross wrongs,
under color of void legislative enactments. The opinion last cited
was delivered in May, 1894. The position of Mr. Wiltsie here is the
same as that of the attorney general in the Reagan Case. If the at-
torney general had not been specifically named as the officer to carry
on the prosecutions under the Texas statute, that duty would have
devolved upon some prosecuting attorney in Texas, and such officer,
in place of the attorney general, would have been the defendant. I
cannot hold that this suit, as against Mr. Wiltsie, is inhibited by the
eleventh amendment, without disregarding the law as laid down by
the supreme court of the United States. If, in the Reagan Case, sec-
tions 5 and 14 had been deemed valid, the injunction could not have
issued or been sustained. Here the injunction is the purpose of the
bill. If, as said, the enactment of 1897 be valid, the case fails, and the
bill must be dismissed as to all defendants. If that enactment be in-
valid, Mr. Wiltsie, so far as the threatened prosecutions are concerned,
does not represent the state in any capacity whatever. So much as
preliminary to the matters which arise more particunlarly on this hear-
ing.

‘When a federal question is involved, the decision of the highest
court of the state is not final, but is reviewable by the supreme court
of the United States. To this extent, at least, the judicial power of
a state is subordinate to that of the United States. But there is no
relation of subordination on the part of any federal court to any state
court. In certain cases the federal courts, of their own motion, follow
the decision of the state court, as determinative of the rights of a liti-
gant. In Forsyth v. City of Hammond, decided April 19, 1897, by
the supreme court of the United States (17 Sup. Ct. 665), it was ruled
that a late decision of the supreme court of Indiana on the validity
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of proceedings under Indiana statutes enlarging the boundaries of
the city of Hammond was law for the parties, especially in view of the
circumstance that Mrs. Forsyth herself had taken the appeal which re-
sulted in that decision,and in view of the further circumstance that the
state decision was upon essentially the specific controversy afterwards,
in another form, made the subject of litigation in the cause before the
supreme court of the United States. But where the controversy con-
cerns a contract, and the meaning of the contract depends on the con-
struction of a state statute or a provision of a state constitution, a de-
cision on the meaning of said statute or constitutional provision by
the highest court of a state, made after the contract was entered into,
and rights had vested thereunder, is not conclusive upon a litigant in
a federal court. The litigant in such a case is entitled to the inde-
pendent judgment of the national tribunal.

Burgess v. Seligman, 107 U. 8. 20, 2 Sup. Ct. 10, for instance,
involved the construction of a contract between the defendant, a
eitizen of New York, and a Missouri corporation. The former had
received certain shares of stock from the latter. Whether this stock
was owned absolutely, or held as security for another obligation,
was the question. The sense of the contract depended on the con-
struction of a statute of Missouri. After the making of the con-
tract, but before the decision in the supreme court of the United
States, the supreme court of Missouri ruled, in another controversy
between the same parties upon the same question, that, within the
sense of the statute, the stock was owned, and not pledged. Hav-
ing this decision before it, the supreme court of the United States
made a contrary ruling, and this in a case where there was no fed-
eral question, but only diverse citizenship. If the Missouri decision
had been prior to the contract, the federal tribunal would doubtless
have gaid that the contract was made on the meaning of the statute
as declared in the state decision, and that construction of the stat-
ute would doubtless have been followed, as of course. The Mis-
souri statute, be it noticed, was in a sense part of the contract;
that is, the court could not tell what the contract meant when the
parties made it, without construing the statute. For a full and clear
discussion of the subject and the cases in point, see the opinion of
Lurton, Circuit Judge, in Louisville Trust Co. v. City of Cincinnati,
22 C. C. A. 334, 76 Fed. 296. If the controversy in a federal court
involve a federal question,—and all the more if it involve both a
contract right, as above explained, and also a federal question,—
then, of course, that court must decide for itself, treating a state
decision with due consideration, but not as foreclosing independent
judgment. Whether the decision in the Navin Case, 47 N. E. 525,
be conclusive upon the litigants here depeads on the nature of the
present controversy, in view of the rules above adverted to.

In the Dartmouth College Case, 4 Wheat. 519, it was ruled that
the charter of a private corporation is a contract between the cor-
porate body and the state, and that an act of the legislature chan-
ging the charter in any respect material to the rights of the corpo-
ration is a violation of that provision of the national constitution
which inhibits a state from making a law impairing the obligation
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of a contract. The action was trover, and the parties were citizens
of New Hampshire... The appeal went to the supreme court of the
United States, by reason of the federal question. The case was de-
cided in 1819. This doctrine is still the law, and it applies to the
charter of a railroad company. Take, for instance, Railroad Co. v.
Smith, 128 U. 8. 174, 9 Sup. Ct. 47. = There the state of Georgia had
granted a charter to a railroad company, and the contention was
that, within the sense of this charter, the company was authorized
or given the right to charge for carriage of freight as much as 50
cents per hundredweight, or 10 cents per cubic foot, for each hun-
dred miles. The legislature of Georgia had passed a law creating
a board, with authority to fix rates for common carriers. That
board had prescribed rates much less than the 50 cents or the 10
cents mentioned above. The supreme court of the United States
ruled that the railroad charter was a contract which the subsequent
act could not alter; that if the charter provision, upon fair con-
struction, had the meaning contended for, then the subsequent enact-
ment could have no application as against it; but, upon examina-
tion of the words of the charter, they were held, when applied to the
case before the court, not to have the meaning contended for. The
doctrine of the Dartmouth College Case applies also to a railcoad
corporation organized under a general incorporation law. See, for
instance, Railroad Co. v. Iowa, 94 U. 8, 155. In such a case the
sections of the general incorporation law constitute a contract be-
tween the state and any corporation organized thereunder. If in
a charter it be provided that the corporation may charge rates up
to or within a specified limit, or that the directors may, subject to
certain limitations, themselves fix the rates in their discretion, such
provision cannot be annulled or changed by the legislature unless
power in that behalf be reserved as part of the charter agreement,
and subsequent action by the legislature must be referred to and be
within the reservation.

In Reagan v. Trust Co., supra, Mr. Justice Brewer says:

“If the charter had in terms granted to the corporation power to charge
and collect a definite sum per mile for transportation of persons or property,

it would not be doubted that that express stipulation formed part of the ob-
ligation of the state, which it could not repudiate.”

In the case at bar it was provided in section 9 of the act of 1861,
under which the defendant company was organized, that the di-
rectors should have the power to fix the fare on its street railroad;
by section 12, that the corporation could not build tracks or oper-
ate cars on the streets at all except under conditions which the
city would first agree to; and. by section 11, that “this act may be
amended or repealed at the discretion of the legislature.” The city
agreed that the fare charged by the company might be as much as
five cents. Subject to this, the right to fix the fare was vested in
the corporation, and this right cannot be modified otherwise than
as provided in the charter contract, namely, by amendment of the
act according to the terms of section 11, when read in the light of
those restrictions in the Indiana constitution bearing upon the mat-
ter of amendment to that act. There is no general authority in the
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leglslafm‘é under which the corporate power on the matter: of fares:
can be changed in contravention of the charter contract. Whatever:
thé' legislature may do must be within the sense of section 11 of'
the act of 1861, that section being itself a term in the charter con-
tract. 2 Mor. Priv. Corp. §§ 1106, 1095.

A railroad corporation chartered, for instance, by some other
state, might own or operate a railroad in Indiana. Such a ecompany
would have no charter contract with the state of Indiana. The state
might provide by law for a board authorized to fix rates, and such
rates, if reasonable, mlght be rates for such foreign company, and
regulate its charges in Indiana. Such a law would be within the
power of the legislature. But the enactment of 1897, here in ques-
tion, cannot be referred to any such untrammeled power in the leg
islature, since the charter agreement between the state and the de-
fendant railway company covers the subject of rates. The grant
by section 9 of the act of 1861 cannot be taken back, evaded, or
annulled in any way other than that stipulated, namely, by a law
which shall be an amendment to the act of 1861; and valid legisla-
tive interference must fall within the scope of sectlon 11 of the act
last mentioned, that being part of the agreement. The state and
the corporation have agreed that, within the restrictions imposed by
the constitution of Indiana on the legislative function touchmg any.
law for the formation of business corporatlons the legislature may
amend the act of 1861; and the question is whether or not the act:
of 1897 is; in view of said restrictions, competent as an amendment
to the act of 1861. ‘

These distinctions are made here because, as W111 presently ap-
pear, the supreme court of Indiana rules in the Navin Case that the
enactment of 1897 is solely by virtue of the general power of the
state to legislate on rates. In this way that court clears the sub-
ject of comstitutional objections. The defendant railway company
is treated as though it bad no charter agreement with the state of
Indiana,—as though its charter had been granted, for instance, by
Ohio or Illinois. The police power of Indiana on railroad tariffs is
thought of as authority which is in itself unquestionable and all-
sufficient for the enactment of 1897. Considered merely as refer-
able to the police power, want of uniformity in operation, it seems
to me, might be a valid objection to said enactment. But that ques-
tion need not be discussed. I think it may be said as a general prop-
osition that no enactment which would be invalid as an exercise of
the police power could be valid as an amendment to the act of 1861;
but, on the other hand, an enactment proposed as an amendment
to the act of 1861 might be unobjectionable as a police law, and
yet not be an amendment within the constitutional restrictions
which concern a law like'that of 1861." To hold such an enactment
valid would sanction a breach of the charter agreement. Under a
police law, the rates must be reasonable; but, where there is a
charter agreement as to rates, that agreement controls. In Railroad
Co. v. Smith, supra, though the rates fixed by the board might
have been reasonable, yet if the court had found that the charter
gave the corporation power to charge, if it saw fit, 50 cents per hun-
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dredweight, or 10 cents per cubic foot, for each hundred miles, such
could have been the rates, whether reasonable or unreasonable. I
may add that a law for the purpose of securing and enforcing fair
and reasonable charges by common carriers is not to be classed with
those laws making for the public health and public morals, the
power to enact which cannot be contracted away or parted with by
the state.

It being now understood that the words of section 11 of the act
of 1861, “This act may be amended * * * at the discretion of
the legislature,” constitute, in connection with sections 9 and 12,
an agreement binding upon the state of Indiana, what the sense of
this agreement is—whether the enactment of 1897 is an amendment
to “this act”—can be determined only by reference to certain pro-
visions in the Indiana constitution bearing upon the question. As
the supreme court of the United States, in Burgess v. Seligman, su-
pra, was obliged to construe the statute of Missouri in order to find
the meaning of the contract between Seligman and the corporation,
80 here the meaning of the contract between the state and the cor-
poration cannot be known without a construction of said constitu-
tional provision. If, in the light of constitutional restrictions on
the legislative function touching any law for the formation of cor-
porations,; the act of 1897 be not competent as an amendment to
the act of 1861, then, and in breach of the national constitution, the
act of 1897 would impair the obligation of the charter agreement,
as expressed in sections 9, 11, and 12, and should be held void. I
take it as clear that no enactment can be competent as an amend-
ment to the act of 1861 which, when read in connection with what
would be left .of said aet, would make the whole an unconstitutional
statute. If the enactment of 1897 be valid, then the law for the
formation .of street-railroad corporations in Indiana, as now extant,
provides that in the one city which had a population of 100,000 in
1890, namely, Indianapolis, such a corporation cannot charge more
than three cents for each passenger, no matter what its contract
with the city may be, and must, transfer passengers from one of its
lines to another without extra -charge, and this under a special code
of penalties, involving the forfeiture of its street franchises and
divers criminal prosecutions; while in any other city, regardless of
population, now or hereafter, the rate agreed on with such city
may be charged, the matter of transfers being there left to the com-
pany subject to agreement with the city, and the penal code applica-
ble in the one city identified by the law can have no force. It seems
to me that, as to the one city identified in the act, the law, on the
hypothesis now under view, would be special and local, since it
could never apply to street-railroad business by corporations organ-
ized under the act of 1861 in any other part of the state; and as
to that portion of the state, other than the one city, it would be
special and local, since it could not apply to the one city.

Section 22 of article 4 of the constitution of Indiana reads: “The
general assembly shall not pass local or special laws in any of the
following enumerated cases, that is to say, regulating the jurisdie-
tion and duties of justices. of the peace and of constables; for the
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punishment of crimes and misdemeanors,” and so forth, enumerat-
ing 15 additional subjects. Section 23, following in tl{e same ar-
ticle, reads: “In all the cases enumerated in the preceding se_zctmn,
and in all other cases where a general law can be made applicable,
all laws shall be general, and of uniform operation throughout the
state” Section 13 of article 11 reads: “Corporations, other than
banking, shall not be created by special act, but may be formed
under general laws.” From the language of sections 22 and 23,
when read together, it will appear that a “local or special” law is
any law which is not “general”; that is to say, “of uniform oper-
ation,” as applied to similar conditions, “throughout the state.”
Assuming the validity of the enactment of 1897, then the law of
which that enactment forms a part is “local or special,” since it is
not “general and of uniform operation throughout the state.” The
people of Indiana said in their constitution that, “where a general
law can be made applicable, all laws shall be general and of uni-
form operation throughout the state”; also, that “corporations, other
than banking, * * * may be formed under general laws,”—in
other words, that a general law can be made applicable when the
formation of business corporations is the subject-matter of legislation.
These propositions, when read together, express the meaning that any
law for the formation of corporations must be general; that is to say,
of uniform operation under like conditions throughout the state. e
question whether or not a general law can be made applicable to the
matter of corporate organization for enterprises of business and profit
is thus foreclosed in the constitution itself. - Upon this question no
discretion or power of deciding is vested either in the legislature or
the courts of the state. A law for the formation of street-railroad
corporations must be general,—that is to say, of uniform operation,
under similar conditions, throughout the state; otherwise, it is void.
If the enactment of 1897 be held valid, then as an amendment it dis-
Places a portion of the act of 1861 and becomes itself part of that
law. The effect would be to make the entire law for the formation of
street-railroad corporations local and special. Therefore the enact-
ment of 1897 is uncenstitutional and void.

As to any law on any one of the 17 subjects mentioned in section 22
of article 4 of the constitution, and as to any law for the formation of
corporations for business and’ profit, the question whether such law
may be local or special, or must be general, as these terms have al-
ready been explained, is settled in the constitutfion itself, Such law
must be general, meaning of uniform application to similar condi-
tions whenever they arise, and wherever they exist, in the state. A
law upon any other subject may be special or local, provided a general
law cannot be made applicable to such subject. Concerning this last
proposition, the supreme court of Indiana long ago ruled that the
question whether a. general law could be made applicable was a ju-
dicial question, a question upon which the judgment of the legislature
was not conclusive; and this, I suppose, upon the ground that it was
for the courts to comstrue the constitution. Later, that court re-
versed this ruling, and held that the judgment of the legislature was
conclusive. But never, so far as I am advised, until the Navin decision,
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did thaf court suggest: or.intimate that the express declaration by
tmhe.people of Indiana in their constitution, namely, corporations for
!tmsmess and profit “may be formed under general laws,” left the leg-
islature at liberty to decide that such corporations could not be formed
under general laws.

In the case at bar the charter agreement between the corporation
and the state on the matter of rates, as expressed in section 9 of the
act of 1861, subject to the eonditions in sections 12 and 11, was the
chief consideration which induced the acceptance of the charter by the
corporators, the expenditures by the corporation in the streets of In-
dianapolis, and. the investment in the railroad property by this com-
plainant. Under section 11, the security, aside from the wisdom and
fairness of the legislature, was that an amendment could not be made
otherwise than by an enactment which would still leave the law, as a
whole, “general-and of uniform operation” upon all corporations form-
ed or to be formed under it, or: at least upon all such corporations
formed or:to be formed as could be associated for legislative pur-
poses by any germane and appropriate classification. No such clas-
sification is. made by the act of 1897. To the contrary upon this prop-
osition I find nothing in the opinion in the Navin Case. I may here
add that, while the constitutional inhibition is against “local or special
laws,” the court rules in the Navin Case that it is not material wheth-
er the act of 1837 be “local” or not, the decision resting upon grounds
entirely distinct from :that question. The charter contract says:
“This act may be amended at the discretion of the legislature.” Is
the enactment of 1897 an amendment to “this act,” within the mean-
ing of the foregoing reservation? This is the question, and it con-
cerns the -construction: of the charter contract. Whether the act of
1897 is an amendment, and what discretion the legislature is vested
with,~in other words, whether the act of 1897 would break, or be in
accord with, the contract,—depends upon the sense of certain provi-
sions in the constitution of Indiana.

I now call attention more specifically to the state decision in the
Navin Cage.: Mr: Justice Monks says in the opinion: .

“It Is Insisted by appellant that the act of 1897 is unconstitutional, because
1" impairs the obligation of a contract. Counsel for appellant do not point
out any contract the obligation of which is impaired by said act. If it is the
contract under which the street-railway company took possession of the
streets of Indianapolis, and constructed its tracks, it is sufficlent to say that
the city was not authorized to enter into any contract which would prevent
the legislature from legislating upon the subject of fares, It is settled law that

the legislature has the power to reasonably regulate the rates of fare for
tpansportation of passengers within the state on street railways.”

Here a number of cases are cited; but they are upon the general
proposition that, where there is no charter contract on the matter
of rates, legislation looking to reasonable rates is competent. Not
one of the citations concerns any street-railroad corporation organized
under the act'of 1861. The opinion proceeds: ‘

“Besides, sectién 11 of said act of 1861, being section 5463, Rev, St. 1894
(section 4153, Rev. St. 1881), expressly reserves to the legislature the right

to amend or repeal sald act at its' discretion. The right of the legislature,
however, to regulate the fare upon street railroads organized under the act
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-of 1861, does not depend upon the reservation of the right to amend or repeal
the act in section 11 of the act. That power would. exist even if the right to
amend or repeal the act had not been reserved.”

How can this be? If section 11 were omitted, the legislature could
not touch the subject of rates. Note the quotation made above from
the Reagan Case. Does the supreme court of Indiana mean that,
where a charter contains no reservation of power to amend, such reser-
vation is implied, or that the vested rights of a corporation organized
under a general incorporation law, which contained no reservation of
power to amend, can be disturbed by any subsequent amendment?
The opinion goes on:

“In order to exempt & common carrier from legislative control over its rates
of fare, it must appear that the exemption was made in its charter by clear

and unmistakable language, inconsistent with the exercise of such power in
the legislature.”

If section 11 had been omitted, then, as said, the charter agreement
between the corporation and the state would have been that the direct-
ors of the corporation could fix the rates, subject to no condition or
limitation other than the agreement with the city. As the case
stands, the grant to the corporation as to rates is subject to no condi-
tion or limitation other than the agreement with the city and the

‘agreement with the state that the legislature might, within the appro-

priate constitutional restrictions, repeal or amend the act of 1861. If
the learned writer of the opinion means that, in addition to a contract
covering the subject of rates, there must also appear in the charter
an express exemption from such legislative action as might be com-
petent if there were no contract at all,—which would be competent,
for instance, as respects a carrier chartered by some other state,—
I cannot agree with him. The three citations made by Mr. Justice
Monks, among which are Railroad Co. v. Smith, supra, and Railroad
Co. v. Towa, supra, are to the point, as above stated herein, that, if
the charter contraet cover the matter of rates, legislative interference
in that behalf, otherwise than within the terms of the contract, is un-
authorized. The state opinion goes on:

“Appellant [meaning the city of Indianapolis] had the power to prescribe the
terms upon which and the time for which a street-railroad company organized
under said act of 1861 should occupy the streets of said city; but such contract,
when made, was subject to the right of the legislature to amend or repeal

said act at its discretion, and no contract made by the city with a street-
railroad company could prevent the exercise of such power by the legislature.”

Now follows the conclusion drawn by Mr. Justice Monks from those
portions of his opinion hereinabove quoted:

“It is clear, therefore, that said act of 1897 does not impalr the obligation of
any valid contract of either the state or appellant.,”

If, in view of constitutional limitations touching the legislative
function as to laws for the formation or creation of corporations, the
act of 1897 be not competent as an amendment to the act of 1861, then
said act of 1897 certainly does impair the obligation of the charter
agreement, as well as the gbligation of the contract made with the
city; and this in violation of the constitution of the United States.
The learned writer of the state opinion characterizes the enactment of
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1897 as “a mere regulation of an existing corporation.” In so doing,
he still has reference to the police power as the untrammeled source of
legislative authority for the enactment. But the state contracted that
no amendment which would leave the act as amended a special or local
law should ‘be made. The point is that the enactment of 1897 is not
the kind of amendment which it was stipulated in the charter agree-
ment could be made. The long-settled doctrine that the 12 sections of
the act of 1861 constituted a contract between the state of Indiana and
any corporation organized under that act, and the terms of that con-
tract, are ignored in the state opinion. The citations to the proposi-
tion that the act of 1897 is “a mere regulation of an existing corpora-
tion” concern what may be done when the state is not fettered by its
own agreement, upon the face of which the other contracting party
has acted and expended his money. It is said in the state opinion
that the legislature, since the adoption of the present constitution in
1851, has occasionally, and by some special, specific enactment, “en-
larged the powers and privileges” of some particular corporation or-
ganized by special charter prior to 1851. Surely, the legislature could
not diminish the powers and privileges (so as to destroy a vested
property right) granted by a special charter to a business corporation,
unless by a term in the charter reserving that power. The argument
seems to be, however, that, in view of the legislative practice referred
to touching old corporations under special charters, the grant of an
additional power or privilege to an existing corporation is not inhibit-
ed by the words in the constitution, “Corporations * * * ghall not
be created by special act.” It is thence, apparently, inferred that a
special enactment; like that of 1897, destroying the right previously
vested in the defendant railway company to fix the fare on its lines at
five cents, is not unconstitutional. ' But the scope of the agreement be-
tween the state and the defendant company is that any such change
on the subject of fares must be by an amendment which, when put into
the charter, would still leave that instrument a general law for the
formation of street-railroad corporations; that is to say, a law uni-
form in operation under like conditions throughout the state.

If before this defendant company was organized,or, possibly, if be-
fore this complainant took its mortgage, the supreme court of Indiana
had decided that an enactment taking from the street-car companies
of one particular city the power to fix rates as agreed upon with that
city was, within the terms of the Indiana constitution, an amendment
of the act of 1861, the case here would be different. But, as the matter
stands, it seems impossible to say that the parties litigant here are not
entitled to the opinion of this court treating the decision of the su-
preme court of Indiana with respectful and careful consideration, but
not as of binding force. Apart from the diverse citizenship of the par-
ties, there is here distinctly the question whether or not the enact-
ment of 1897 impairs the obligation of the chartéer contract,—whether
or not the enactment of 1897 does not violate the constitution of the
United States. The decision of the Indiana court (assuming that ap-
pellant in that case was entitled to, and did, make upon the record the
federal question) is not final, but subject to review by the supreme
court of the United States. In Burgess v. Seligman, be it noticed,
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there was no federal question, and the decision of the state supreme
court was final and conclusive upon the parties and the state courts.

In Adams Exp. Co. v. Ohio State Auditor, 165 U. 8. 194, 17 Sup. Ct.
305, the decision of the supreme court of Ohio upon the question
whether the tax law in controversy violated the constitution of Ohio
was held final. But this feature of that case raised no federal ques-
tion. The state of Ohio had made no contract the sense of which was
to turn on the meaning of the Ohio constitution, as authorizing or not
authorizing such legislation. In deciding merely that the statute in
question was not in violation of the constitution of the state, the su-
preme court of Ohio had no federal question before it. But the con-
struction of the statute, apart from its relation to the constitution of
Ohio, by the Ohio court, was not taken as final by the federal courts.
There was no claim made that the law, if valid, would break the obli-
gation of any contract to which the state was or was not a party; but
it was contended that the act violated certain other provisions of the
national constitution. On this contention the opinion of the supreme
court of Ohio was not treated as conclusive. The federal courts fol-
lowed that court merely because they agreed with it.

The federal question is more distinctly to the front in the case
at bar than even in Reagan v. Trust Co. In the latter case it did
not appear that the charter contract contained any express provi-
gion as to rates. The court inquired whether an engagement by
the state to permit reasonable rates was not an implied term in
the charter contract, and ruled that this inquiry brought the char-
ter contraet into the case for construction. If the charter contract
contained such an implied term, then the question would be wheth-
er the statute objected to in that case was in violation of that con-
tract. Following is the language of Mr. Justice Brewer:

“Still another matter is worthy of note in this direction. In the famous Dart-
mouth College Case, 4 Wheat, 518, it was held ihat the charter of a corporation
is a contract protected by that clause of the national constitution which prohibits
a state from passing any law impairing the obligation of contracts. The Inter-
national and Great Northwestern Railroad Company is & corporation created by
the state of Texas. The charter which created it is a contract whose obligation
neither party can repudiate without the consent of the other. All that i8 within
the scope of this contract need not be determined, Obviously, one obligation as-
sumed by the corporation was to construct and operate a railroad between the
termini named; and, on the other hand, one obligation assumed by the state was
that It would not prevent the company from so constructing and operating the
road. If the charter had in terms granted to the corporation power to charge and
collect a definite sum per mile for the transportation of persons or of property,
it would not be doubted that that express stipulation formed a part of the ob-
ligation of the state, which it could not repudiate. Whether, in the absence of
an express stipulation of.that character, there is not implied, in the grant of the
right to construct and operate, the grant of a right to charge and collect such
tolls as will enable the company to successfully operate the road, and return some
profit to those who have invested their money in the construction, I8 a question
not as yet determined. It is, at least, a question which arises as to the extem
to which that contract goes, and one in which the corporation has a right to in-
voke the judgment of the courts; and if the corporation, a citizen of the state,
has the right to maintain a suit for the determination of that question, clearly
a citizen of another state, who has, under authority of the laws of the state of
Texas, become pecuniarily interested In, equitably, indeed, the beneficial owner
of, the property of the corporation, may invoke the judgment of the federal courts
as to whether the contract rights created by the charter, and of which it i8 thus
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the betieficial owner, are violated by subsequent acts of the state In limitation
of -the right to collect tolls. Our conclusion from these considerations is that the
objection to the jurisdiction of the circuit court is not tenable.”

I may here add, in connection with the matter above quoted, that
the Reagan Case must necessarily be understood as presenting a
federal question, and not only a federal question, but a question
which concerned “the construction or application of the constitu-
tion of the United States,” or a question which concerned “the con-
stitution or law of a state,” as being “in contravention of the con-
stitution of the United States”; otherwise, the Reagan Case could
not have gone, in the first instance, to the supreme: court of the
United States, but must have gone to the court of appeals of the
Fifth circuit. It will be seen from the foregoing quotation from
the opinion of Mr. Justice Brewer what one federal question was.

In the case at bar there can be no inquiry as to the reasonable-
ness of the three-cent rate, or the unreasonableness of the five-cent
rate, unless the enactment of 1897 be, within the terms of section
11, when read in the light of constitutional restrictions, an amend-
ment to “this act,” meaning the act of 1861. If the enactment of
1897 be void, then the city and Mr. Wiltsie, in enforcing it, would
be mere wrongdoers. The bill avers, in effect, that, if no injunc-
tion be granted, the railway company will either obey the “law”
through fear of the city and defendant Wiltsie, in which case the
complainant’s security will-be diminished in value, or, in defiance
of the city and defendant Wiltsie, refuse to obey, in which case
the security will be destroyed. Under the circumstances, and as-
suming the act of 1897 invalid, can the defendants the city and
Wiltsie insist, as against this bill, that complainant must show that
a reduction from five cents to three cents in the fares would make
the income from the mortgaged property insufficient to pay operat-
ing expenses and the interest on the mortgage debt? Does it lie
in the mouth of a mere wrongdoer, as against a proceeding to stop
the wanton destruction or impairment in value of a given prop-
erty, to object that, since the complainant holds the property as
security for a debt, he can have no cause of complaint, without a
specific showing that there will not be enough value left, after the
proposed spoliation, to satisfy the debt? The complainant’s lien
attaches. ag much to that portion of the property which is to be de-
stroyed as to any other. The general owner whose management
of mortgaged property is objected to by a mortgagee may well urge
that what he proposes to do with said property will still leave
ample security. But what right would a mere wrongdoer have as
against even a mortgagee to destroy any portion of the property
pledged? The demurrer is overruled, the motion to dissolve the
injunction js denied, and complainant’s motion to amend is al-
lowed. - o
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WILSON et al. v. WINCHESTER & P. R. CO. ef al
(Circuit Court, D. West Virginia. July 2, 1897.)

1. BQuirY—PLEADING—TiMR OoF FrlaNG ANSWER.

Code W, Va. c. 125, § 5, provides that, after the filing of a bill, a rule may
be taken “to declare, plead, reply, enjoin, or for other proceedings.” Section
44 provides that, “if the defendant fails to appear at the rule day at which
the process against him is returned executed, * * *. the plaintiff, if he has
filed his * * * bill, may bave a * * * decree nlsi against him,” and
also that, if defendant fails to appear at the next rule day thereafter, the bill
shall be entered as taken for confessed. Held, that defendant is not reguired
to plead to the merits of the suit until the decree nisi has been taken, although
the bill may be filed on or before the return day of the summons,

2. ReMovarn or CaAusEs—PETITION—TIME OF FILiNG.

Act Cong. March 3, 1887 (24 Stat. 554), provides that the party desiring
to remove a cause from a state court to the circuit court of the United States
on the ground of diverse citizenship must file his petition “at the time, or
at apy time before the time, when the defendant is required by the laws of
the state * * * to answer or plead to the declaration or complaint of the
plaintiff.,” Held, that this has reference to the time when he is required to
plead to the merits of the cause, and does not limit the filing of the petition
to the time when pleas in ahatement must be filed under the state practice,

Trapnell & McDonald, for complainants.
George Baylor, for Winchester & P. R. Co.
d. A. Hutchinson and J. Bassel, for Baltimore & O. R. Co.

JACKSON, District Judge. This case is now heard upon a motion
to remand it to the court from which it was removed, and that is the
only question now to be considered. It appears from the record that
a summons issued from the clerk’s office of the circuit court of Jeffer-
son county, W. Va,, against the defendants, on the 27th day of October,
1893, requiring them “to answer on the first Monday in next month a
bill in chancery to be exhibited against them” by the plaintiffs in this
action. It does not appear from the record when the bill was filed,
except from a statement in the petition that it was filed at the follow-
ing November rules. When the bill was filed, the plaintiffs were en-
titled to a rule to plead or reply as the case then stood (chapter 125,
§ 5, Code W. Va.); but the record does not disclose that the plaintiffs
took any such rule, nor does it appear that any step was taken by the
plaintiffy to mature their action for hearing beyond the mere filing
of their hill at November rules. The statute of West Virginia pro-
vides that, after the suit has been brought, “that if the defendant
fails to appear at the rule day at which the process against him is re-
turned executed, * * * the plaintiff, if he has filed his declaration
or bill, may have a conditional judgment or decree nisi as to such de-
fendant.” . Code W, Va. c. 125, § 44. No decree nisi was taken, so
far as the record discloses, the purpose of which is to notify the defend-
ants that, unless they appear and plead at the next rules, “the bill
shall be entered as taken for confessed.” Id. The result of this
neglect kept the case open until the next rules, and left the plaintiffs
in the same condition as if they had failed to file their bill. This

1 Reported by Benj. Trapnell, Esq., of the Charleston bar,



