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It cousisted of proof of the cost of making similar movements by the
Elgin Watch Company. That cost the master deducted from the
prices at which the Illinois Watch Company sold its manufactures
of the same character, and the remainder he treated as profit. This
was in violation of the familiar rule of evidence declared in Manufac-
turing Co. v. Adams, 151 U. 8, 139, 14 Sup. Ct. 295, referred to in the
report. Moreover, the evidence was not made competent by the
proof offered on behalf of the defense to show the actual difference
in certain particulars of the cost of manufacture by the two com-
panies. Notwithstanding that proof there remained essential un-
certainties in other respects. “Nothing is more common,” said the
supreme court in the case cited, “than for one manufacturing concern
to make profits where another, with equal advantages, operates at a
loss.” See, also, Coupe v. Royer, 155 U. 8. 565, 15 Sup. Ct. 199; Belk-
nap v. Schild, 161 U. 8, 10, 16 Sup. Ct. 443. If, therefore, it were
true, as contended, that under the circumstances the appellants were
entitled to recover all profits made by the appellee, as in Elizabeth v.
Pavement Co., 97 U. 8. 126, and other cases cited, the proposition is
unavailing to the appellants because of the want of competent evi-
dence that profits were realized. It cannot be denied that by the
decree of the circuit court the wrongdoer was permitted to go free,
and the appellant was left without remedy for an established wrong;
but the burden of proof of the profits sought to be recovered was upon
the appellant, and, competent evidence not having been adduced, a
different decree was impossible. The adjudication of the costs was
largely discretionary, and being unable to give the appellant relief
upon the main issue we cannot review the action of the court in that
particular. The decree below is affirmed.

ROGERS et al. v. FITCH et al,
(Circult Court of Appeals, Second Circuit. July 21, 1897.)

PATENTS—ANTICIPATION—BED MATTRESSES.

The Fulton patent, No, 322,366, for a spring mattress, having a rabbeted cir-
cumference, so that the flange thus formed may rest upon the rails or sides
and ends of the bed frame, while the lower part 1s suspended between and he-
low the rails, is void in view of the Elston patent, No, 271,062. 77 Fed. 885,
reversed,

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

This is an appeal from an interlocutory decree of the circuit court,
Southern district of New York, which held that defendants had in-
fringed complainants’ patent, and ordered an injunction and account-
ing. The patent in question is No. 322366, issued to Samuel Ful-
ton, July 14, 1886 (upon application filed May 12, 1884), for an im-
provement in mattresses. The first claim only was alleged to be
infringed.

Fredk. Betts and Robt. G. Monroe, for appellants.

Jas. A, Whitney, for appellees,
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Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. Spring mattresses are necessarily
made of a depth sufficient to admit of the play of the springs verti-
cally between their base and the stuffed superstructure which they
support. The old-fashioned wooden bedstead is constructed with
side boards or frames which are of considerable depth, and the cross
slats between those side boards may be located, if desired, near the
bottom of the side boards, so that when the deep spring mattress
(or “spring,” as it is commonly called in art) is placed upon the slats
it will not project so far above the bed frame as to be unsightly or
inconvenient. 'The brass or iron bedstead, however, is not construct-
ed with deep side frames, and a spring could not be rested upon
cross slats between the side frames of such a bedstead without pro-
jecting too far above the bed frame. The patentee’s conception was
to make the spring with a rabbeted circumference at an appropriate
height above the base of the springs, so that the flange thus formed
may rest upon the rails or sides and ends of the bed frame, while
the lower portion is suspended between and below the rails. The
specification sets forth that:

“The object of this invention is to provide a mattress which, when placed in
position upon a bedstead or equivalent support, will maintain all the advantages
incident to the usual or normal thickness of the mattress itself, without the unde-
sirable height incident to the use of mattresses of ordinary construction. This
object I accomplish by means of my said invention, which comprises a mattress
having a rabbeted circumference so formed and arranged that when the mattress
Is placed in positlon upon a bedstead the lower portion thereof will sink within
or below the rails of the bedstead, thereby permitting only a small portion of the
thickness of the mattress to extend above the rails, so that by this means no
material additional height Is given to the bed by the placing of the mattress upon
the bedstead, and the bed, considered as a whole, is made much more compact
than if the mattress were placed bodily upon the rails, with its whole thickness
extended above the same.” )

Referring to the drawings, the patentee proceeds:

“A 18 the upper circumferential frame of the mattress, made of wood or other
suitable material. B is the lower circumferential frame thereof, of less diameter
and width. This lower frame IS connected with the upper by iron hangers, C,
attached to the frames, respectively, by screws or other suitable means, in such
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manner that the lower frame Is suspended from the upper. Attached to the
lower frame, B, are cross-hars, E, which support spiral springs, F, the upper
ends of which are connected by any suitable lacing or other means ordinarily
used for connecting the tops of springs and spring beds, and have placed above
them the usual top, G, composed of any ‘suitable fabrie or fabrics, and with or
without a topping or filling of halr or other material, * * * The width and
length of the frame, B, bears such relations to the dimensions of the frame, A,
that when the mattress is applied to the bedstead the frame, A, will rest upon
the rails thereof with the frame, B; that is to say, the lower part of the mat-
tress depressed between the said rails, and extending, when desired, below sald
rails. It Is, of course, to be understood that, so far as concerns the principal
feature of my invention, I do not limit myself to the precise construction of the
parts therein shown, or the precise means of connecting sald parts together; the
essence of my invention consisting in a mattress circumferentially rabbeted in
stuch manner that, while its upper portion may be supported by the bedstead,
its lower and depressed part will be suspended from its upper portion, and sit-
uated below the level of the top of the frame of the bed. It will be observed
that the mattiress constructed to be placed upon the bedstead, as aforesaid, has
as its most characteristic feature the deep rabbet around its circumference, so
that a circumferential shoulder, a, is formed above for resting upon the rails,
e, of the bedstead, while the lower portion, b, i3 suspended between and below
the ralils.”

The bedstead shown in the patent is the ordinary iron or brass
bedstead, it not being necessary, as complainants’ expert testifies,
to devise a bedstead with novel features for the use of such a mat-
tress as the patent describes. The claims are:

#(1) As a new article of manufacture, 2 mattress for bedstead, the circumfer-
ence of which Is rabbeted, to enable it to be supported. at its upper part by the
rails of the bedstead, with its lower part suspended between said rails; all sub-
stantially as and for the purpose herein set forth. (2) The combination of the
upper frame, A, the lower frame, B, of smaller dimensions, suspensory hangers,
C, bars, E, and springs, ¥, the frames, B and A, being arranged In relation to
each other to provide a circumferential rabbet, f, to the mattress, and to enable
the lower part of the mattress to be suspended from the upper; all substantially
asg and for the purpose herein set forth.”

The examiner decided that there was “nothing patentable in the
claims in this case, in view of the following references: Elston,
246,378, Aug. 30, 1881, and Hale, 271,062, Jan. 23, 1883.” The pat-
ent to Elston is for an improvement in railroad car seats. It shows
a lower frame, supporting slats, on which the springs rest, and which
drops below the level of the stationary frame of the car seat, whereby
the patentee is “enabled to use springs of eight inches, more or less,
in height, in addition to the ordinary three and a half inch springs.”
The drawings show clearly what Elston calls his “drop frame,” and
they show that this frame is shorter and narrower, and that it rests
below the upper frame, which is supported all around (at the ends as
well as the sides) upon the side and end rails of the stationary car-
seat frame. A circumferential rabbet is thus formed, or, in the
language of the patent in suit, “a circumferential shoulder is formed
above for resting upon the rails” of the stationary car-seat frame;
and the “drop-down frame” is held between and below the said rails.
From the decision rejecting the patent, Fulton appealed to the board
of examiners in chief. After citing the two references, the board
held:

“Neither shows a mattress, but spring seats for railroad chalrs. These seats
show the rebate and spring, but applicant makes no claim to these per se, but
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to a mattress for bedsteads. To permit of the use of such a mattress, a bedstead
with novel features had to be devised, set forth in the second claim. They belong
together ‘as inventions, and support each other as to patentability. The bedstead
would have no particular advantage with its two frames, A and B, and hangers,
C, and bars, E, separate from the mattress, and the mattress would have no ad-
vantage from its rebate without the bedstead. Yet both could be used inde-
pendently. The invention Is not anticipated, and the decision I8 reversed.”
—And patent issued accordingly.

This is a most extraordinary decision. It was not necessary to
devige “a bedstead with novel features” to permit the use of such a
mattress; nor did Fulton assert in his specification that he had de-
vised any bedstead; nor did he claim any bedstead, in combination
or otherwise, in his second claim; nor did he ever refer to any bed-
stead in such claim. Moreover, the “two frames, A and B, and hang-
ers, C, and bars, E,” which the examiners in chief say belong to the
bedstead, are really parts of the mattress, and so described in the
patent: In view of the fact that the examiners in chief seem not
to have had the remotest conception of what the specification showed,
or of what Fulton claimed, the presumption in this case of patent-
ability arising from the allowance of the application by the patent
office is of no practical value.

Complainants seek to eliminate the Elston patent from the case
by the suggestion that the workmen who make mattresses for beds
do not make seats for railroad cars. That circumstance, however,
is immaterial when an old contrivance is applied in an old way to an
analogous subject, without any novelty in the mode of applying such
old contrivance to the new purpose. Pennsylvania R. Co. v. Loco-
motive E. 8, T. Co., 110 U, 8, 497, 498, 4 Sup. Ct. 220; Aron v. Rail-
way Co., 132 U. 8. 89, 10 Sup. Ct. 24; Briggs v. Ice Co., 8 C. C. A.
483, 60 Fed. 87.

Complainants, in rebuttal, also undertook to prove that Fulton’s
invention was complete before the date of Elston’s patent, which,
it will be remembered, was August 30, 1881. Of course, the burden
of proof on this branch of the case rested upon the complainants.
Clark Thread Co. v. Willimantic Linen Co., 140 U. 8. 492, 11 Sup.
Ct. 846. The witnesses called were George Smith and Louis Weber,
who were examined on November 30, 1896. Smith testifies that he
went into the employ of Charles P. Rogers, for whom Fulton was
superintendent, on May 6, 1881; that “about five weeks afterwards”
Fulton, in his presence, told Fred Weber he would like to get a
frame out that would have a rabbet on it; that a frame was produced
in a little over a week which was not exactly what Fulton wanted;
that it was taken apart, and another one made, which contained the
rabbeted edge around the mattress, He fixes the date when this
mattress was completed as “somewhere about the middle of August,
1881”7 (which would antedate Elston by barely two weeks); that he
did not know what became of this mattress, but that they did not
make any others like it until November, 1882. This evidence as to
dates is given wholly from his unaided memory, with no reference
to any records, or to any collateral circumstance except his going
into Rogers’ employment; and he was not quite 18 years old when
the events took place, which he thus undertakes, 15 years afterwards,
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to locate within 2 weeks, The other witness, Louis Weber, who is
a brother of the Fred Weber referred to by Smith, testified that
when “he came inte the factory at nine o’clock on the morning of
August 20, 1881, he saw his brother (now deceased) and Fulton look-
ing at the spring bed” which had the rabbeted edge of the patent.
He never saw it again, nor any like it, until they began to manufac-
ture them for sale, which he thinks was in 1884,—two years later
than the date given by Smith. 'The witness Weber seems to have -
been ill on several occasions, so that he had to leave the factory for
brief periods, but is unable to fix the dates of any such departures or
returns, other than the one referred to, nor was he able to say wheth-
er he was first employed by Rogers on the first or on the second
Tuesday in November, 1879. Without any book, record, or docu-
ment of any kind, however, he asserts that he saw the mattress on
August 20, 1881, and says he fixes the date because it was the year of
President Garfield’s assassination, and he “came back on that day
after being sick.” “I attended a tea-party,” says the witness, “on
the 19th of August, and came home on the 6 o’clock train that even-
ing. That is how I remember it.” Such evidence as this is not cal-
culated to inspire confidence in the accuracy of the witnesses’ recol-
lection as to the dates of transactions 15 years old. The inventor,
Fulton, died before the rebuttal testimony was taken; but it is most
suggestive that when he was examined in complainants’ behalf on
the prima facie case his attention was called to the Elston patent,
and he was asked if it anticipated his patent, to which he replied
with an elaborate statement of structural differences, but with no
suggestion of the pertinent fact that he had perfected his own inven-
tion on August 20, 1881,—prior to the granting of the Elston patent.
We should be inclined to hold that complainants have not sustained
the burden of proving that Fulton’s mattress antedated the Elston
patent, but really it is not necessary to include the latter patent with-
in the prior art. The patent to T. R. Jones for a spring-bed bottom,
April 3, 1877, shows a mattress in which the upper frame projects at
the head and foot beyond the lower frame, the object being to ac-
commodate the rows of springs placed on the end slats of the lower
frame. But, whatever the object was, the Jones mattress was capa-
ble of use in the same way as Fulton’s; only, instead of being sus-
pended on all four sides, it would be suspended at the head and foot
only, the lower frame being bolted through uprights to the upper
frame, so that the cross slats of the lower frame would sufficiently
support the springs without the aid of any slats in the bedstead.
There was no necessity for thus suspending a mattress so long as the
old wooden bedsteads with deep side boards were in use; but, as soon
as the introduction of iron and brass bedsteads made it necessary to
gink the lower frame of the mattress below the plane of the bedstead,
it certainly needed no more than the mere ordinary skill of the me-
chanie, with the Jones mattress before him, to support it by hanging
it from the ends, or from the sides of the bedstead, or from all four
gides at once. That there have been extensive sales of these sus-
pended mattresses is not particularly suggestive. As the sale of
brass bedsteads increases, the sale of mattresses adapted for use
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with them will naturally increase too. The decree of the circuit
court is reversed, with costs, and cause remitted, with instructions to
dismiss the bill,

THE MARION S. HARRISS,
WINSMORE v. THE MARION S. HARRISS.
MATR et al. v. SAME,

FLICK v, SAME,

HARRISS et al. v. SAMH.

(District Court, B. D, Pennsylvania. June 11, 1897))

1. MarmmiME LigNs—SurpLiEs—FoREIGN PORT.

Necessary supplies furnished to a vessel which has not obtained registry in
any port, at a port other than that which jis the residence of her owner, are
supplies furnished at a foreign port, for which a lien lies against the vessel
in admiralty, when furnished upon the credit of the vessel, and not upon the
credit of the owner,

2. BAME.

Where, In order for temporary purposes to obtain registry for a vessel in a
port at which advances had been made to her, her true owner conveys a
nominal intérest In her to & member of the firm which made the advances,
and where such advances were made upon the credit of the vessel at-a port
other than the port of residence of her true owner, a lien lies against the ves-
sel for such advances. They are not to be regarded as advances made at the
home port. '

On December 13, 1895, libels for wages were filed against the
Marion 8. Harriss, under which she was ordered to be sold. The other
libels above mentioned were subsequently filed. Upon .ue sale and
the payment of the proceeds. in the registry of the court for distribu-
tion, the whole matter was referred to Henry Flanders, Esq., as com-
missioner. From his report the following facts appear: v

The Marion 8. Harriss was originally a Norwegian vessel. She was aban-
doned at sea and-towed into Wilmington, N. C., where she was sold at auction
on January 15, 1894, to S. W. Skinner, a shipwright of that port. After the
sale her shipping documents were returned to Norway. Skinner sold her
in October, 1894, to Philip P. Gardner of Philadelphia, Pa. At that time the
vessel was being repaired at Skinner’s yard. On January 16, 1805, a special
act of congress was passed, authorizing the registry of the vessel as a vessel
of the United States. She was so registered by Skinner on March 11, 1895.
On March 12, 1895, he executed a bill of sale of her to Gardner. Gardner
gave back to Skinner a mortgage upon the vessel to secure three notes aggre-
gating $2,750, part of the purchase money. On March 13, 1895, Gardner
executed a bill of sale of one thirty-second of the vessel to W. N. Harriss of
Wilmington, N, C. This bill of sale was made in order to obtain registry for
the vessel temporarily in Harriss’ name at Wilmington, N, C. The vessel was
accordingly so registered. No interest in the vessel actually passed to Harriss.
On June 29, 1895, he executed a bill of sale of his nominal interest back to
Gardner.

Thomas Winsmore, & merchant of Philadelphia, furnished certain supplies to
the vessel. The greater part of these supplies were delivered at Wilmington be-
fore the vessel had obtained any registry, on the order of Gardner. The re-
mainder were furnished at Philadelphia after she had obtained a registry at
Wilmington. The supplies furnished at Wilmington were furnished upon an
express agreement that they should be a lien against the vessel. Winsmore’s
libel was for these two items of supplies and for insurance effected by Wins-



