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Upon the facts disclosed on the trial, it then seemed to me, as it still
does, that, although the city should be fairly and even liberally treat-
ed, the ordinances in question could not be upheld. There is nothing to
distinguish this case from the one between the same parties which was
decided by this court in 1889, and which is reported in 40 Fed. 615.
That decision was based upon the fact that a charge had been im-
posed for five times the amount required. Here, we have a pole charge
which to the extent of at least one-fourth of its amount is plainly ex-
cessive; and there is required, in addition, the payment of $2.50 per
mile of wire, for which there is no legitimate need whatever, and the
sum of the charges imposed is very considerably greater than the cost
of actual maintenance. Therefore, I think that unreasonableness is
as clearly apparent in this case as it was in that to which I have re-
ferred; and I remain of the opinion that the judgment in the latter
was properly applied and followed upon this trial. The motion for a
new trial is denied.

| ———————

OOLLECTOR OF CUSTOMS AT NEWARK v. BALBACH SMELTING &
REFINING CO.

(Circuit Court, D. New Jersey. June 24, 1897.}

CustoMs DuTIES—P1¢ LEAD—WABTAGE,
Pig and bar lead was dutiable, under paragraph 166 of the act of August
27, 1894, at one cent per pound on the gross welght of the metal imported,
and not merely upon the net amount of pure lead contained therein as shown
by assay. i

J. Kearny Rice, TU. 8. Dist. Atty., for petition,
Oscar Keen, for defendant.
Paul Fuller, for Guggenheimer & Co.

KIRKPATRICK, District Judge. This matter i{s brought before
the court by an appeal of the collector of customs at the port of New-
ark, in the district of New Jersey, from a decision of the board of gen-
eral appraisers made March 30, 189G, concerning the rate and amount
of duty charged on certain lead in pigs and bars. It appears that the
merchandise was assessed for duty by the collector at the rate of one
cent per pound, gross weight, under paragraph 166 of the act of con-
gress of August 27, 1894. Against the assessment the Balbach
Smelting & Refining Company duly entered their protest upon the
ground that it was laid not only upon the lead contained in the mer-
chandise, but also upon the gold and silver and copper and antimony
and other substances contained therein, and they claimed that in ac-
cordance with paragraph 166 and rection 21 of the act of congress
of August 27, 1894, and treasury instructions (Synopsis 10,585), the
duty of one cent per pound should be levied only upon the actual net
amount of lead contained in the merchandise as found by assay at
time of entry in warehouse. The matter coming on to be heard by the
board of general appraisers, they found that the merchandise had
been properly assessed, under paragraph 166, at the rate of one cent
per pound, but decided that the merchandise was dutiable only upon
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lead contained in the bullion, which is withdrawn in shape of pig
lead, in accordance with section 21 and the treasury regulations on
the subject. It will be perceived that all the parties agree that the
imported metal is dutiable under paragraph 166 of the act of August
2%, 1894, and therefore the only question presented for the considera-
tion of the court is whether, under paragraph 166 and section 21 of the
act of August 27, 1894, and treasury regulations (Synopsis 10,5685), a
duty of one cent per pound shall be assessed upon the gross
weight at time of importation, or upon the quantity of refined lead
which shall be obtained from the imported metal; that is to say,
whether the merchandise is dutiable upon the quantity entered for
warehouse, or upon the weight of refined metal at the time of its with-
drawal, whether an allowance shall be made for loss or wastage in-
curred in the smelting or refining, no matter from what cause such
loss or wastage be incurred. Section 21 of the act of August 27,1894,
provides for the smelting and refining of metals to make them readily
available in the arts, in bonded smelters, and for the removal of the
refined product for domestic consumption upon entry and payment of
duties, subject to such regulations as the secretary of the treasury
might prescribe. In this respect, section 21 of the act of August 27,
1894, is similar to section 24 of the act of October 1, 1890, and pur-
suant to the authority conferred by the last-named act the regula- -
tions of January 8, 1891 (Synopsis 10,585), were promulgated, and
they have been continued in force as applying to section 21 of the act
of August 27, 1894. Section 4 of these regulations is as follows:
“Upon the withdrawal for consumption in the United States of any refined
dutiable metal set aside and considered as equivalent for the metals contained In
the imported crude metals or ores smelted in such warehouse, duty will be col-
lected on the corresponding quantity as shown by the original assay of such im-

ported crude ores without any allowance for wastage incurred in the smelting
and refining.”

It is clear, because stated in express terms, that the duty shall be
collected upon the crude metals, without any allowance for wastage
incurred in the smelting or refining. The decision of the board of
general appraisers, which holds that the duty shall be levied only
upon the refined lead contained in the bullion, makes allowance for
wastage, and is, therefore, contrary to the authorized regulations made
by the treasury department (Synopsis 10,585). To hold that no duty
attaches to the crude metal prior to its deposit in the bonded smelter,
nor until it has been withdrawn therefrom as refined metal for con-
sumption in the United States, would be to discriminate in favor of
the user of the bonded smelter. Importations may be made either
for immediate consumption, when the duties are payable at time of
importation, or for future use, in which case they are warehoused, and
a bond given at the time of importation for the duties found to be due.
In each case the duty is assessed at the time of importation. In the
former it is paid at once; in the latter it may, by bonding, be deferred.
But, whether paid at once or deferred, the rate must be the same upon
similar articles. It certainly could not have been the intention of
congress to give to one importer, who stored his metals for a time, and
refined them in a bonded smelter, and afterwards put them upon the
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fomestic market, ‘any advantage over another, who imported the
same merchandise or metals for immediate consumption, and refined
them in a smelter not bonded. There can be no doubt that such
would be the effect of the decision of the board of general appraisers.
The owner of the bonded smelter would pay only upon the net weight
of the refined product, while his competitor would be obliged to have
the duty assessed against the gross weight of the imported article.
I am of the opinion that the rate of duty assessed under paragraph
166 of the act of August 27, 1894, must be the same for all, and that
rate the one named therein, viz. one cent per pound upon the gross
weight of the imported metal. I find nothing in section 21 of the
act of congress of August 27, 1894, under the regulations prescribed
by the secretary of the treasury, as set out in Synopsis 10,585, which
authorizes any allowance for wastage, and the consequent assess-
ment of duty only upon the weight of the refined metal withdrawn
for consumption., It follows, therefore, that the decision and assess-
ment of the board of general appraisers in this matter must be re-
versed, and the duty as levied and assessed by the collector of customs
at the port of Newark, N, J., affirmed.

f———— ]

GINDORFF et al. v. DEERING et al,
(Circuit Court, N. D, Nlinois. March 1, 1897.)

1, ParenTs—PrRocEss CLAIMS.

The mere manual transposition of an article which is belng operated upon
by a machine, so as to present another part of It to undergo a like operation
with that just completed, does not, when superadded to the functions of the
-machine, constitute a process or method of treatment such as is contemplated
by the patent law. Locomotive Works v. Medart, 15 Sup. Ct. 745, 158 U. S.
68, applied.

3. BAME—INVENTION—DUPLICATION OF PaARTS.
An adaptation, which in a certain sense is only a duplication of parts which
7 mseems simple and obvlous after it is once done, may be held to constitute
patentable invention, and the need of some such device had long been recog-
- nlzed and valnly sought,
8, SAME—SERRATORS FOR SICRLE SECTIONS.
* . The Gindorff patent, No. 524,965, for a serrator for sickle sections, held
valid and infringed as to the combination of claim 1, and void for want of
" patentability as to claims 4 and 5§, which purport to cover a process.

--This was a suit in equity by Matthew Gindorff against Deering
& Co. for alleged infringement of a patent.

Barton & Brown, for complainants.
Banning & Banning, for defendants.

GROSSCUP, District Judge. The bill is to restrain infringement
of letters patent No. 524,965, issued to Matthew Gindorff, August 21,
1894. The defendants challenge the validity of the patent, and de-
ny infringement. The invention relates to serrators for sickle sec-
tions. The patent describes the previous art as follows:

Heretofore machines for this purpose have been constructed with a chuck
adapted to hold in- position a sickle section, & pair of machine-actuated bam-



