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have such reaS()Iiable construction. We have already indicated
the grounds upon which there might be a distinction between the reo
quirements as to material and work, but it is sufficient to say that
the contract does not so expressly provide, and, inasmuch as it was
prepared by the plaintiff in error, the well-settled rule is applicable,
that in case of doubt or ambiguity the words are to be taken most
strongly against the party employing them, and such construction
adopted as is most favorable to the other party. The finding of the
court that the work 'Was done in accordance with the contract settles
the question. The judgment of the circuit court is affirmed.

WHITCOMB et 0.1. v. HOOPER.
(CircuIt Court of Appeals, Seventh Circuit. JUly 17, 1897.)

No. 321.
APPEARANCE-MISNOMER-TENDERING FALSE ISRUE.

PlaIntifrs were sued as receivers of the Wisconsin Central Railway Com-
pany, whIch had no exIstence; but they were receivers of the 'Visconsln
Central Company, and also of the Wisconsin Central Railroad Company.
They appeared, and answered to the merits as receivers of the latter cum-
pany, alleging the misnomer. On the trial they introduced evidence showing
that as receivers of such company they had no connection with the employ-
ment of plalntifr, out of which the cause of action arose. Held, that they
had made a full appearance, and, having pleaded to the merits, and tendered
a false issue, they waived all objection to the character or service of the
process and jurisdiction of the court, and that the court properly permit"ted
an amendment to the complaint, charging them as receIvers of the propel'
company.

In Error to the Circuit Court of the United States for the Western
District of Wisconsin.
This was an action for personal injury, brought by Hooper, the defendant in

error, against Whitcomb and Morris, as receivers of the Wisconsin Central Rail-
way Company,-the company being so named in the prrecipe, the summons, the
marshal's return of service of the summons, and in the complaint afterwards
filed. The plalntlfrs in error, after being served with a copy of the complaint.
filed an answer entitled as if in an action against them as receivers of the Wiscon-
sin Central RaIlroad Company. They admitted by their answer their appoint-
ment as receivers of the Wisconsin Central Railroad Company, as alleged In the
complaint, though misnamed the Wisconsin Central Railway Company therein,
and denied all other allegations of the complaint. Upon the issues so joined testi-
mony on both sides was taken. It was shown by the defendants, and was not
disputed, that on September 27, 1893, they were appointed receivers of the Wis-
consin Central Company by the circult courts of the United States for the Eastern
and Western districts of Wisctmsln, and on the same day, in a separate action
for foreclosure, were appolIfted by the same courts receivers of· the WlsCOllilin
Central Railroad Company; that as receivers of the Central Company
they were at the time of the injUry in question the sole employers of the plaintlfr,
and of all those engaged with him in the operation of trains on the tracks where
he was hurt, and that as receivers of the Wisconsin Central Rallroad Company
they had no' interest in the work which was then being done, 01' in the parties
employed in doing It.. At the close of the testimony the defendant in error of-
fered an affidavit, which the court declared unnecessary, and on motion, which
the affidavit was designed to support, obtained leave to strike the word "Rail-
way" from the title of the cause. That having been done, the defendants moved
that the jury be dIrected to return a verdict in favor of the defendants as reo
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ceivers ot the Wisconsin Central Railroad Company. The court denied the mo-
tion, and thereupon counsel, who had conducted the trial for the receivers, ap-
peared espec1ally for them as receivers of the Wisconsin Central Company, and
objected to the jurisdiction of the court to proceed to judgment against them
in that capacity, because they had not been served with process, and had not
voluntarily appeared, and because the action had not been brought in the proper
district; but the objections were overruled, and the case was given to the jury
without further appearance of counsel for the plaintiffs in error as receivers of
the Wisconsin Central Company. Exception in proper form was saved to each
ruling of which complaint is made.
Howard Morris and Thomas H. Gill, for plaintiffs in error.
T. F. Trawley and W. H. Stafford, for defendant in error.
Before WOODS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge, after making the foregoing statement, de-
livered the opinion of the court.
The plaintiffs in error were not sued nor was judgment rendered

against them as receivers of the Wh;;consin Central Railroad Company.
In that capacity they were not parties to the record, unless they suc-
ceeded in making themselves so by an averment in their answer, which
in so far as it was designed to show that the suit was intended to be
or ought to have been brought against them as receivers of that com-
pany was not true, and can hardly be deemed to have been ingenuous.
Only the phlintiff and his counsel were ignorant and in confusion
about the names of the different railroad companies, and whether
liability should be alleged against the defendants as receivers of a com-
pany of one name or another. The defendants and their attorneys,
it is evident upon the testimony which they adduced, were cognizant
of the facts from the beginning; and, the action having been com-
menced against them as receivers of a company described by a name
which had no existence, it was their plain duty to suggest in their
answer the capacity in which they knew themselves to be liable, if
liable at all, for the plaintiff's injury, and not to tender a false or vain
issue in the name of a company as representatives of which they could
not be made responsible for the injury suffered. The course pursued
by them made it immaterial whether the summons was served upDn
one who was their agent as receivers of the Wisconsin Central Com-
pany. Their appearance to the action was a full appearance. Their
answer went to the merits, and the assertion of misnomer, and the
misleading suggestion of Wisconsin central Railroad Company as the
name of the company which they represented, did not make the ap-
pearance special, or an appearance in the capacity of receivers for that
company only. It was an appearance for every proper purpose under
the rules of practice, including, of course, any legitimate correction in
the names or description of parties and a corresponding amendment of
the process.
If it was desired to object to the jurisdiction of the court on the

ground that the action had not been brought in the right district, or
that the summons had not been served upon an agent who represented
the defendants as receivero of the Wisconsin Central Company, it
should have been done by a plea to the jurisdiction, or, perhaps, by a
motion showing that they were liable, if at all, as receivers of the
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Wisconsin Central Company, and that in that capacity they had not
been served with and were not amenable to the process of the court.
There are, perhaps, other grounds upon which it might be held that

the plaintiff·s in error waived objection to the jurisdiction of the court
over them, but they need not be considered. We rest our ruling
upon the proposition that, being receivers for two companies, neither
of which was correctly named in the prmcipe, summons, return of
service, and the complaint, they were bound, if they chose to answer
to the merits, to suggest the right name, and not to tender a false
issue; and that, having taken the latter course, they waived all ob-
jections to the character or service of the process, and came under the
jurisdiction of the court. The judgment below is therefore affirmed.

it

CITY OF PHILADELPHIA v. WESTERN UNION TEL. CO.
(Circuit Court, E. D. Pen!lllylvanla. May 18, 1897.)

1. MUNICIPAl', CORPORATIONS-TAXATION OF TELEGRAPH COMPANy-UNREASON-
ABI,E PEES.
In an action by the city of Philadelphia to recover certain charges imposed

by two municipal ordinances for the supervision and control of telegraph
poles and wires, one of which ordinances imposed a charge of $1 per annum
for each telegraph pole maintained within the city limits, and the other of
whIch required, in addition to this pole charge, the annual payment of $2.50
per mlle on all wires suspended above ground, it was testified, and uncontra-
dicted, that the total cost to the city of inspecting and supervising the poles
and wIres by the department havIng charge thereof did not exceed 50 cents
per pole. Held, that the ordinances were unreasonable and void. City ot
Philadelphia v. W. U. Tel. Co., 40 Fed. 610, followed.

a SAME.
The fact that various departments of the municIpality besides the electrical

bureau, which has direct. Charge ot the work of supervising and inspecting
the telegraph poles and wIres, Incidentally aid in this work, does not render
the supervision and controlot the telegraph poles and wires accountable for
the expense of maintaining such municipal departments, where it does not
appear what proportion or part of this expense is chargeable directly to such
supervisIon.

John L. Kinsey and E. Spencer Miller, for plaintiff.
Read & Pettit, for defendant.

DALLAS, Circuit Judge. This is an action for the recovery of cer-
tain charges imposed by two ordinances of the plaintiff, which the
defendant contends are invalid. Upon the trial the counsel of both
parties united in suggesting that the case was for decision by the
court, but each of them claimed that a verdict should be directed fot'
his client. Thereupon the jury was instructed to find for the defend-
ant, and, a verdict having been rendered accordingly, the plaintW:
now moves for a new trial.
One of these ordinances imposed a charge of $1 per annum for each

telegraph pole maintained in the city of Philadelphia by any tele-
graph company, in8l.uding the defendant; and the other required, in
addition to this pole charge, the annual payment of $2.50 per mile
on all wires suspended above ground. The defendant conceded that,


