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mistake In the date of the resolutlor;t, but because of the failure to furnish the
papers required by the contract, the mayor's approval,' etc. And his exact
language, as 1 have it in my notes, and tllat your o\yn memories will correct:
'I don't know that these bonds are a legal issue, inasmuch as 1 have not been
furnished with the papers establishing their legality.' 'l'hat, In substance, is
what Mr. Fudge says he there stated in answer to the tender made to him."
This covered the whole ground. If the fact was as stated by

Fudge, then the tender made before the production of the evidence
of approval by the mayor was premature, and defendants in error
did not repudiate their contract by refusing the tender then made.
If, however, the facts were as contended by the defendants below,
then the court plainly said, "That was, if that was so, a breach of
contract on his part, which would be a breach of the contract on the
part of the plaintiffs to take the bonds according to this obligation."
But all possible doubt as to the misleading character of the language
complained of is removed by the concluding language of the court
in the same connection, which was that: "If Mr. Fudge insisted upon
that condition, and made that absolute objection to the bonds, as I
have said to you, the defendants might regard themselves as at
liberty to dispose of the bonds otherwise. It is for you to say what
did occur at that interview."
In view of the whole charge, we think the inadvertent language

used by t.he court was cured, and that no possible harm could have
resulted therefrom. We are strongly impressed with the rightness
of this judgment, and are, therefore, the more inclined to the view
we have taken as to the harmlessness of the observation of the court
touching Fudge's good faith.
Other errors have been assigned. They are without merit. Their

detailed consideration would be of no value to the profession, and
no comfort to plaintiffs in error. Let the judgment be affirmed.

OMAHA NAT. BANK v. MUTUAL BEN. LIFE INS. CO.

(CIrcuit Court, D. New Jersey. June 16, 1897.)

1. LIFE INBUlUNCE-ApPLICATION OF RESERVE ON LAPSE OF POLIcy-INDEBT-
EDNESS.
Where the holder· of a life policy has signed certificates of loan for 30 per

cent. of the annual premiums paid by him, and the policy prOVides for the ap-
plicatIon by the company, in case of forfeiture for nonpayment of premium,
of the net reserve, "less indebtedness to the company on the policy," to the
purchase of extended insurance on the life of the assured, the company may
deduct the amount of such loan certificates from the net reserve, and apply
only the residue to the purchase of such Insurance.

2. SAME-OPTION TO PAY INDEBTEDNESS.
Where a life policy provides that, In case of lapse for nonpayment of pr0-

mlums, the company shall apply the net reserve, less any indebtedness of the
assured, as a single premIum In tbe purchase of extended Insurance, or, if
the assured shall so elect within three months, in the purchase of a paid-up
policy, and also that in such case the indebtedness, if any, may be paid in
cash, In which case the entire net reserve shall be so applied, the payment of
sucn Indebtedness must be made within the three months, or the company
will be authorized to deduct It from the net reserve, and apply only the reo
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malnder to the purchase at term Insurance, and cannot be compelled to extend
such Insurance on a subsequent tender at payment.

In pursuance of a stipulation in writing waiving a jury, this cause
was tried by the court without the intervention of a jury on the 20th
day of April, 1897. And now, this 16th day of June, 1897, upon due
consideration the court finds the following stated facts:
(1) This is an action by the Omaha National Bank, as assignee of

Frank C. Johnson, to recover $20,000, the amount insured by the
defendant under its two policies, numbered respectively 165,03H and
165,040, each dated January 15, 1891, and providing that in consid-
eration of the payment of the annual premium of $359.40 on each
November 11th during the continuance of the policy the defendant
insures said Johnson's life in the sum of $10,000 under each policy,
payable to Johnson, his executors, administrators, or assigns, at his
death, and also providing that, in case the premiums were not paid
when due, the policies should cease and determine, subject to the
provisions of the company's nonforfeiture system as indorsed thereon
with the accompanying table.
(2) The nonforfeiture provisions indorsed on each of the policies

provided that:
"When, after two full annual premiums shall have been paid on this policy,

it shall cease or become void solely by the nonpayment of any premium when due,
Its entire net. reserve by the American Experience Mortality and interest at four
per cent. yearly, less any Indebtedness to the company on this policy, shall be
applIed by the company as a single premium at the company's rates publlshed
and in force at this date, either-First, to the purchase of nonparticipating term
insurance for the full amount insured by this policy; or, second, upon the writ·
ten appllcation by the owner at this policy, and the surrender thereof to the com·
pany at Newark, within three months from such nonpayment of premium, to
the purchase of a nonparticipating paid-up polley, payable at the time this policy
would be payable if continued in force."

There was also the following indorsement:
"The following table shows the amount that the company agrees to loan (being

one-halt'of the reserve) upon a satisfactory assignment of the policy as collatel'lll
security; also the additional time for which the insurance will be continued in
full force after lapse by nonpayment of premium, or the value of the policy in
paid-up insurance. upon surrender within three months from date of lapse. 'l'he
figures given are based upon the assumption that the premiums (less current divI-
dends) have been fUlly paid in cash. If there be any indebtedness upon the
polley, the values as stated in the table would have to be reduced proportionally
upon the principles stated in the policy. The indebtedness, if any, may be paid
off In cash, In which case the figures in the table will apply."

The table showed that after three premiums had been paid the
company would loan $250 on the policy, or, in case of lapse of policy,
the extended insurance purchasable would be for 3 years and 258
days, and the paid-up policy would be for $1,030.
(3) The insured, Johnson, settled three annual premiums on each

policy according to the company's 30 per cent. premium loan plan,
namely, by paying at the outset 70 per cent. of the premium in cash,
and signing, with respect to the policies, respectively, certificates of
loan for the balance, of one of which certificates the folL,wing is a
copy, the other being identical with it except as to the distinguishing
number of the policy:· .
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Certificate of Loan.
Newark, N. J., Jan. 15th, 1891.

Premium Payable Nov. 11th.
Certificate of Loan on Pollcy No. 165,039.

This certifies that the Mutual Benefit Life Insurance Company has loaned on
policy No. 165,039 one hundred and seven 821100 dollars, being thirty per cent.
on the first annual premium, which, with any additional loan, shall be a lien on
the policy until paid; legal interest on the same to be paid annually out of the
dividend, it any, otherwise to be paid in cash; the ot the existing loan to
be indorsed hereon, and also stated on the renewal receIpt.

Frank C. Johnson.

At the settlement of the annual premiums on the 11th of Novem-
ber, 1891, in the case of each policy, the amount of the then existing
premium loan, namely, $145.21, was indorsed on the certificate of
loan, and also entered on the margin of the renewal receipt which
was then issued to the insured; and this was again done at the set-
tlement of the annual premiums on the 11th of November, 1892, the
amount of the premium loan then remaining outstanding being
$182.74 on each policy.
(4) In the case of each of the policies there was a total failure to

payor settle the premium which became due on the 11th day of
November, 1893, and thereupon the policies, by their terms, ceased
and determined.
(5) The reserve on each policy at the time of the lapse amounted to

$508.36. The indebtedness on each for premium loan as above men-
tioned amounted to $182.74, which, with interest for one year, $10.96,
amounted to $193.70. The net reserve, less said indebtedness on
each policy at the time of lapse, was, therefore, $314.66,-the purchase
price of term for 2 years and 104 days.
(6) The insured, Johnson, did not apply for the benefit of the sec-

ond alternative of the nonforfeiture provisions of the policies, and
after the expiration of the three months therein provided, namely, on
February 27, 1894, the defendant (the insurance company) prepared,
and, in accordance with its practice in like cases, executed, under the
hand of its president, its usual certificates in such cases, numbered
respectively 200,738 and 200,739, one for each policy, reciting that
the original policy had lapsed by nonpayment of premium on Novem-
ber 11, 1893, and certifying that the net reserve thereon at the time
of lapse, viz. $508.36, less the outstanding premium loan and accrued
interest, amounting to $193.70, leaving $314.66, had been applied to
the purchase of term insurance for the said sum of $10,000; that the
term of said insurance would be 2 years and 104 days from and
after the 11th day of November, 1893; and also certifying the terms
and conditions of such term insurance as indorsed on the policies.
And the company at the same time, in accordance with its practice
in such cases, made on its books of account appropriate entries
showing that these certificates of term insurance for 2 years and
104 days, expiring February 23, 1896. had been substituted for, and
stood as liabilities in lieu of, the original policies. The premium
loan account was at. the same time credited with the amount there-
tofore due on these policies, and the difference between the reserve
and loan on each policy was at the same time credited to the policy
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account as new premiumjand thereafter the premium loans were
no longer carried as assets of the company, nor the original policies
as liabilities, but the certificates of term insurance were thereafter
the only liabilities appearing on the company's books on account of
their relations with Frank C. Johnson.
(7) On October 14, 1895, Johnson assigned these policies to the

plaintiff bank, which on the same day sent the assignments and cop-
ies to the defendant, and the defendant, on October 17th, indorsed
on the original assignments an acknowled{,'1llent of their receipt, and
forwarded them to the plaintiff, with a letter stating that the term
insurance which had been substituted for these policies expired on
]'ebruary 23, 1896.
(8) On February 18, 1896, which was five days before the extended

insurance would expire, the plaintiff tendered to the defendant the
amount of each premium loan, with interest, claiming its right to
pay the indebtedness at that time, and secure a further extension of
the insurance. This tender the defendant declined, denying the
plaintiff'!; claim to a further extension of the insurance.
(9) Frank C. Johnson died September 28, 1896.
E. Q. Keasby and Artemus H. Holmes, for plaintiff.
William S. Dodd, John O. H. Pitney, and R. V. Lindabury, for de-

fendant.
Upon these facts the court determines the law of the case to be as

expressed in the following opinion:

ACHESON, Circuit Judge. 1. It is contended on behalf of the
plaintiff that there was no "indebtedness to the company on this poli-
cy" to be deducted from its net reserve within the meaning of the non·
forfeiture provisions, and therefore that the extended insurance was
for the full term of 3 years and 258 days from November 11, 1893, the
date of the lapse, which would carry the term insurance beyond the
date of the death of the insured. The plaintiff insists that the "in·
debtedness" mentioned and provided for in the nonforfeiture provis-
ions is indebtedness for loans made in cash by the company to the
policy holder upon an assignment of the policy as collateral, and does
not apply to a transaction represented by the certificate of loan,
which, it is urged, is simply a credit of 30 per cent. of the premium
payment, not enforceable as a debt, but which is to be liquidated, ac-
quitted, and recouped as therein provided, and not otherwise. But I
am not able to perceive any sound reason for thus construing the non-
forfeiture provisions of the policy. No distinction is therein made be-
tween cash loans and premium loans. The language used is, "Any in-
debtedness to the company on this policy." This is comprehensive
enough to embrace the transaction evidenced by the certificate of loan.
While it may be that in the settlement of an annual premium the por-
tion thereof represented by the certificate of loan does not actually
pass 'back and forth between the insured and the company, yet the
transaction in substance is a loan of money. The certificate desig-
nates it a "loan," the amount bears "interest," and it is made a lien on
the policy until "paid." No doubt the company's main reliance is up-
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on this lien because of its effectiveness, but personal liability is not
expressly or necessarily excluded. A loan imports an obligation to
pay back. I do not see why an action could not be maintained on the
certificate of loan after demand. Debt lies whenever a sum certain is
due, without regard to the way in which the obligation was incurred,
or by what it is evidenced. Stockwell v. U. S., 13 Wall. 531. But
whether or not the premium loan imposes a personal liability upon
the insured, it is an "indebtedness to the company on the policy,"
within the fair meaning of the nonforfeiture provisions. The au-
thorities relied on do not, I think, sustain the contrary view. It is
the net reserve, less all indebtedness on the policy, including the
outstanding premium loan, that is to be invested in the new form
of insurance, whether under the first or second alternative clause.
This does exact justice to both parties to the contract. But if,
in case of the purchase of term insurance, the premium loan is not
deducted, and the insured should outlive the purchased term, then the
company's lien would be gone, and the premium loan left unpaid.
A construction of the contract which might lead to such a result is
not to be accepted. I am of the opinion that the premium loan on
each of the policies in suit outstanding at the time of the lapse was
an indebtedness to the company on the policy within the meaning of
the nonforfeiture provisions.
2. It is, however, further contended on behalf of the plaintiff that,

if there was an indebtedness to the company on the policies for pre-
mium loans at the date of the lapse, the plaintiff had a right to pay
off that indebtedness on February 18, 1896, and that the tender of
payment then made operated to extend the of insurance until
July 27, 1897. This argument is based upon the statement on the
back of the policy immediately preceding the table, which, among
other things, shows the additional time for which the insurance will
be continued in full force after lapse by nonpayment of premium, viz. :
"The figures given are based upon the l1£sumption that the premiums (less CUt',

rent dividends) have been fully paid in cash. If there be any indebtedness upon
the policy, the values as stated in the table would have to be reduced proportion-
ally upon the principles stated in the policy. The indebtedness, if any, may be
paid off in cash, in which case the figures in the table will apply."

Now, treating this statement as part of the contract of insurance,
it must be read in connection with the body of the policy and the non-
forfeiture provisions indorsed thereon, and when so read no such ef-
fect as is here claimed can reasonably be given to the statement.
This clause has relation to the time of the lapse, when the original
policy ceases and determines, and new insurance is to be substitut-
ed agreeably to the nonforfeiture provisions. Those provisions give
to the policy holder upon such lapse the benefit of the net reserve
then appertaining to his policy after deducting therefrom the indebt-
edness to the company on the policy. The net reserve, less said in-
debtedness, the company must apply to the purchase of term insur-
ance; or, at the option of the insured, if signified within three months
after lapse, to the purchase of a paid-up policy. 'fhe explanatory
clause in connection with the table states: "The indebtedness, if
any, may be paid off in cash, in which case the figures in the table
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will apply." But when may the indebtedness be paid off to secure
the appIi<:a,tion of the 1igures in the table? Certainly, it must be with·
in the three months after lapse, during which the insured has the
option to demand a paid-up policy instead of term insurance. Clear-
ly, the net reserve, less the indebtedness, must be invested either in
term insurance or in a paid-up policy, during or at the expiration of
three months from the lapse. Upon the expiration of that period the
rights of the parties are definitely fixed. This construction of the
contract harmonizes all its provisions, is reasonable, and is perfectly
just both to the insured and the company.
I do not regard it as a matter of any moment that the certificates

of loan were not surrendered, nor the certificates of extended insur-
ance delivered to Johnson. In this there was no departure by the
company from its usual course of business. Johnson retained pos-
session of his policies, and qid not apply for the other papers, which
he could have had for the asking. I am of the opinion that the term
insurance to which Frank C. Johnson was entitled under the policies
in suit expired on the 23d day of February, 1896.. Accordingly, up-
on the facts and law of the· case as above stated, the court finds in
favor of the defendant.

KNOWLES LOOM: WORKS v. RYLE.
(Circuit Court, E. D. Pennsylvania. :May 13, 1897.)

PARTIES-INTERVENTION.
Holders of bonds secured by a mortgage, to the lien whereof certa1n ma-

chinery Is subject, are not entitled to Intervene as parties defendant, In an
action of ;repleVin for the machinery, where the defendant has elected to
give a claim property bond to the marshal, and to retain the machinery, as
thei:r Interest cannot be affected by the decisIon.

J. Martin RommeIl, for plaintiff.
John S. Hoffman, for petitioners.

DALLAS, Circuit Judge. This is a suit at law,-an action of re-
plevin for the alleged wrongful detention of certain machinery. The
Lehigh Valley National Bank and others have filed a petition for
leave to intervene as parties defendant. Their supposed right of in-
tervention is based upon the allegation that they are holders, to a
considerable amount, of bonds secured by a certain mortgage, to the
lien whereof it is averred the said machinery is subject. The mort-
gage trustee has, upon request, declined to intervene. The petition-
ers admit that they believe the defendant to be the owner of this
machinery, and that he has given a claim property bond (against their
objection) to the marshal; but still they assert that, "for the protec-
tion of their interest in the premises," they should be permitted to
become parties. It is not requisite to consider every objection which
might be opposed to this proceeding. A single and I think an obvi-
ous one is fatal to it. The defendant had an unquestionable right to
give a claim property bond, notwithstanding the protest of the peti-
tioners. He has exercised that right; and, "clearly, after the prop-


