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the time of its failure, the Spring Garden National Bank had in its hands more
than the amount of the drafts in cash, and more than that amount on deposit
to plaintiffs’ credit; and this amount of cash was turned over to the receiver.
Subsequent to the failure of the bank, upon suit by the receiver against the
plaintiffs, the latter claimed and were allowed, on a trial by jury, a set-off
which included the amount of these two drafts.

Joseph Leedom, for complainant.

Read & Pettit, for defendant.

DALLAS, Circuit Judge. There are neither pleadings nor proofs
in this case, but a “case stated” has been agreed upon and filed, which
counsel have desired me to deal with as if the facts therein stated had
been set forth in a bill of complaint, and the bill had been demurred
to. The questions involved have been fully argued, and I perceive
no reason for declining to decide the case in compliance with the joint
request of counsel, without regarding the manner of its presentation.

It is not necessary to consider all the points which have been made
and discussed, for, in my opinion, the fundamental proposition of the
plaintiffs, upon which their supposed right to relief in equity absolutely
depends, cannot be sustained. The plaintiffs, being depositors in the
Spring Garden National Bank, “purchased” of the said bank two
drafts on the Hanover Bank in New York, and paid therefor by their
checks upon the Spring Garden National Bank, to meet which their
then deposit account was more than sufficient. This transaction did
not create a trust. The Spring Garden Bank was simply the debtor
of the plaintiffs for the money which had been deposited by the latter,
and, when that bank issued the drafts on the Hanover Bank, it as-
sumed no fiduciary relation to the plaintiffs, but merely gave them
orders upon the Hanover Bank for payment of indebtedness of the
Spring Garden Bank. The drafts proved to be worthless, and, conse-
quently, the Spring Garden Bank remained debtor to the plaintiffs
for the money represented by them; but it was not converted into a
trustee of the price which had been paid for purchase of the drafts.

1 have read the opinion of Judge Butler in the case of Massey v.
Fisher, 62 Fed. 958, to which the plaintiffs’ counsel has referred. The
facts of that case plainly distinguish it from this one.

Let a decree for defendant be prepared, and, upon notice, be sub-
mitted.

COMER et al. v. POLK COUNTY et al.
(Circuit Court of Appeals, Fifth Circuit. June 21, 1897.)
No. 589.

TAXATION—RAILROADS—LIABILITY OF FORMBR RECEIVERS.

Taxes against a railroad cannot be collected from receivers who had the
control and management of the property during the years for which such taxes
were assessed, as a part of the system owned by the company for which
they are receivers, but whose connection with the road has ceased, except in
an equitable proceeding, and upon proof that they have assets of such rail-
road in their hands, or have diverted its revenues.

MecCormick, Cireuit Judge, dissenting,
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Appeal from the Cireuit Court of the United States for the North-
ern District of Georgia. -

The county of Polk and the city of Cedartown, municipal corporations of the
state of Georgia, filed petitions of intervention in the suit of the Central Trust
Company of New York against the Savannah & Western Railroad Company,
pending in the circuit court of the United States for the Northern district of
Georgia, by which it was sought to compel Hugh M. Comer and R. J. Lowry,
a8 receivers of the Savannah & Western Railroad Company, to pay the taxes
due the said interveners by the Chattanooga, Rome & Columbus Railroad Com-
pany for the years 1891, 1892, and 1893. It appears from the record that on the
Ist day of May, 1891, the Chattanooga, Rome & Columbus Railroad, together
with its branches, and the franchises and the real and personal property of the
company, was 8old, transferred, and conveyed by its officials to the Savannah
& Western Railroad Company, both being corporations existing under the laws
of the state of Georgia. The sale was made subject to the lien of a deed of trust
which had been previously executed by the Chattanooga, Rome & Columbus
Railroad Company to the Central Trust Company of New York to secure the pay-
ment of 2,240 bonds of the denomination of $1,000 each, aggregating $2.240,000.
Pursuant to the terms of the sale, the Savanpah & Western Railroad Company
took possession of the Chattanooga, Rome & Columbus Railroad, and operated
it until receivers were subsequently appointed. It further appears that the Cen-
tral Railroad & Banking Company of Georgia owned all the stock of the Sa-
vannah & Western Railroad Company. On the 4th of March, 1892, the Central
Railroad & Banking Company was placed in the hands of a temporary receiver,
under what I3 designated as.the “Rowena Clark Bill.” On March 28th follow-.
ing, the Clark bill was amended by making the Savannah & Western Railroad
Company a party defendant, and H. M. Comer and the directors of the Centrat
Ralilroad Company were made permanent receivers of the entire property of the
Central Rallroad Company, including the Savannah & Western and the Chatta-
nooga, Rome & Columbus Rallroads. On July 4, 1892, the Central Railroad Com-
pany filed a bill against the Farmers’ Loan & Trust Company et al., including
by name the Savannah & Western Railroad Company, and describing it as the
owner of the Chattanooga, Rome & Columbus Ralilroad. Under the bill last
mentioned H. M. Comer was appointed sole recelver, and operated the property
until May 5, 1898, when he and Lowry were appointed receivers under the bill
filed by the Central Trust Company of New York against the Savannah & West-
ern Railroad Company, which prayed foreclosure against the Chattanooga, Rome
& Columbus Railroad as a part of the Savannah & Western property. Comer &
Lowry, as joint receivers, operated the road until February 1, 1894. From the
date last mentioned the Chattanooga, Rome & Columbus Railroad has been man-
aged and operated by H. E. Jones, who was ‘appointed receiver thereof under a
bill of foreclosure filed against that company by the Central Trust Company of
New York. It is conceded as a fact, though not shown by the evidence, that the
Savannah & Western Railroad exclusive of the Chattanooga, Rome & Co-
lumbus Railroad has been sold by order of the court under a decree of fore-
closure which required the purchasers to take the sald property subject to such
claims as should be adjudged by the court superior to the lien on the bonds. The
Chattanooga, Rome & Columbus road is still in the hands of Receiver Jones, and
there is now pending in the sult of the Central Trust Company of New York
against that company petitions of intervention in behalf of the appellees to col-
lect the taxes sought to be recovered in this proceeding, Among other grounds
for recovery against the Savannah & Western Railroad Company, the appellees
allege the following in their intervening petitions: ‘‘Petitioner shows that all the
taxes claimed in this Intervention are due to petitioner either as taxes of the
Savannah & Western Rallroad Company, or as taxes owing by the receivers
of said Savannah & Western Ralilroad Company, by reason of the fact that it
held possession of said properties, and enjoyed the revenues of the same, during
the years in which sald taxes accrued.” 'The receivers, Comer and Lowry, de-
murred to the interventions of the appellees, and the demurrers were overruled
by the court. They then filed answers, in which they set up, among other de-
fenses, the following: ‘“Respondents admit, as set forth in said petition, that
gald executions Issued by said comptroller general of the state of Georgia are
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valid and subsisting llens, superior to all other liens, on the property of the Chat-
tanooga, Rome ‘& Columbus Railroad Company, and respondents aver that said
Chattanooga, Rome & Columbus Rallroad Company, or its receiver, is in law
solely bound and lable to pay off and discharge said tax executions as between
said intervening petitioner and said Chattanooga, Rome & Columbus Railroad
Company, * * * Respondents further set forth and show that they, as re-
ceivers of the Savannah & Western Railroad Company, are not now, and never
have been, indebted in any sum whatever to the Chattanooga, Rome & Columbus
Railroad Company or its receiver; and that at no time was the Savannah &
‘Western Railroad Company, before or since it went into the hands of receivers,
indebted to said Chattanooga, Rome & Columbus Railroad Company or its re-
ceiver. And respondents further aver that at no time have they ever had any
funds or moneys in their hands belonging to the Chattanooga, Rome & Columbus
Railroad Company, and upon which the fi. fas, issued in favor of said intervening
petitioner, and against said Chattanooga, Rome & Columbus Railroad Company,
were a llen for taxes.,” The pleadings upon the intervention were referred to the
master, who, without taking evidence other than the agreed statement of facts,
the substance of which is hereinbefore fully recited, reported in favor of the
interveners for the taxes due for the years 1892 and 1893. The reason assigned
by the master for his conclusion will be found in the following extract from his
report: “I think that this is an equitable proceeding, and, furthermore, that
there was no evidence introduced to show that when the road was turned over
by Comer and Lowry, that they turned over the assets from the gross earnings
of the road to Jones, or that there was any accounting between the receivers at
all; and my belief Is that these taxes ought to be paid by Comer and Lowry as
recelvers. If this is wrong, it is easy, as a matter of accounting, for said re-
ceivers to show it, and have the fi. fas. fixed as a llen on the property in the
hands of the present receiver.” Exceptions to the report filed by the receivers
were overruled, and the report was confirmed. From the confirmatory order the
receivers have prosecuted their appeal to this court.

Marion Erwin, for appellants.
Fulton Colville, for appellees.

Before PARDEE and McCORMICK, Circuit Judges, and MAX-
EY, District Judge.

MAXEY, District Judge, after stating the case, delivered the
opinion of the court.

We think the circuit court erred in confirming the master’s re-
port, and ordering the receivers of the Savannah & Western Rail-
road Company to pay the taxes for the collection of which fi. fas.
had been regularly issued by the comptroller general of Georgia in
favor of the appellees against the property of the Chattanooga,
Rome & Columbus Railroad Company. It is alleged in the interven-
ing petition of the appellees, and conceded by counsel for the appel-
lants, that the taxes included in the fi. fas. operated as a lien upon
all the property of the Chattanooga, Rome & Columbus Railroad
Company superior to all other liens. At the time, however, when
the interventions were filed, the appellants had no voice in the man-
agement and operation of that road. Their connection with it ,
ceased on the 1st day of February, 1894, when E. E. Jones was ap-
pointed receiver of the property under the bill filed by the Central
Trust Company of New York against the Chattanooga, Rome &
Columbus Railroad Company. But it is contended by the appellees,
and their petitions of intervention are framed upon that theory,
that the taxes assessed against the Chattanooga, Rome & Columbus
Railroad constituted an equitable charge against the Savannah &
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Western Railroad Company by reason of the fact that the latter was
in possession of the property of the former, and enjoyed its revenue,
during the years in which the taxes accrued. It may be that during
the time the appellants, as receivers, were in possession of aund oper-
ating the Chattanooga, Rome & Columbus Railroad property as a
part of the Savannah & Western Railroad system, the taxes thereto-
fore due on the Chattancoga, Rome & Columbus property were prop-
erly chargeable against the property and assets ‘in their hands;
this, however, not as a debt or obligation assumed by the receivers,
but as an obligation carrying a first lien on the Chattanooga, Rome
& Columbus property itself. In other words, it was a debt of the
property, and not of the receivers. After the severance, however,
of the connection of the receivers with the Chattanooga, Rome &
Columbus property by the appointment of a separate receiver for
that property in an entirely distinet suit, the appellants could only
be chargeable with the payment of such taxes, if at all, upon proof
showing that they had assets belonging to the Chattanooga, Rome
& Columbus Company, or that they had diverted the revenues de-
rived from its operation to the improvement and betterment of the
Savannah & Western Railroad, or had paid the same to the holders
of its bonds. - In such case equity would require restoration to the
extent of the funds diverted. But, if there was no diversion, there
could be no restoration. Upon this point the allegations of the in-
tervening petitions are denied by the answer of the appellants, and
there is no proof tending to show the state of accounts between the
respective receivers, or to elucidate the transactions between the
parties. The duty of making the necessary proof devolved upon the
appellees, If there was a diversion of funds by the appellants, it
could have been easily shown, and the question should not have been
left to mere speculation and presumption. The taxes as disclosed
upon the face of the fi. fas. are clearly a charge and superior lien
upon the property of the Chattanooga, Rome & Columbus Railroad
Company, and may be paid out of assets in the hands of Receiver
Jones, or from the proceeds of the sale of the property, as the trial
court may determine. It follows from what we have said that the
order of the circuit court should be reversed, and the intervening
petitions dismissed, and it is so ordered.

McCORMICK, Circuit Judge, dissents.

—_—

AMERICAN TRUST & SAVINGS BANK v. FARMERS’ IL.OAN & TRUST CO.
(Circuit Court of Appeals, Seventh Circuit. July 17, 1897.)
No. 384,

INJUNCTION—APPEAL FROM INTERLOCUTORY ORDER.

No appeal les from an order denying a motion to restrain plaintiff from
prosecuting a suit to foreclose a mortgage pending the determination of a
eross bill, the cross bill, as filed, containing no prayer for an injunction, and
an effort made to amend the prayer being “manifestly pretentious,” in
view of the fact that the prayer was not germane to the bill, and that there



