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(if that is the snbstance of all they have done) can be lmccessfully
attacked; and the criticism of defendants' connselupon the omission
to set out any of the circulars in the bill calls attention to a matter
which may be not without significance. If, upon the one hand, those
circulars should turn out to be such notices as the defendants could
rightly give; or if, on the other hand, they shall, when produced, ap-
pear to be mere libels,-this suit could not be sustained. But my
examination of the case, as it is now presented, has led me to believe
that the bill should be retained, but that the questions which have
been adverted to should be reserved for further consideration here-
after; and, accordingly, the demurrer is overruled, but without preju-
dice, and with leave to the defendants to again present the same mat-
ter by answer. .,

BURKE T. DAVIs.r
(Circuit Court of Appeals, Seventh Circuit. luly 17, 1897.)

No. 380.
1. ApPEAL-REVIEW-MASTER'S REPORT.

In the absence of exceptions to the report ot a master, there can be no
inquiry into the correctness of the facts found, but his misapprehension
of the legal consequences of the facts reported is open to correction.

2. EQUITY-PLEADING-ABANDONMENT OF DEFENSE.
Where an answer sets up only an agreement for a share in profits, and

on hearing before the master that contention is abandoned, and no new
claim substituted, the defendant is entitled to no relief.

3. SAME-FINDING UNSUPPORTED BY PLEADING.
In a suit in equity, where the complainant is entitled to, and is awarded,

the rellef prayed in his bill, it is error to require, as a conditicm precedent
to the enforcement of the decree, that he pay a sum found by the master
to be due the defendant, where the facts on which such finding is based
are not pleaded.

Appeal from the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois.
This was a suit in equity by William H. Burke against Frank L.

Davis. From a decree entered on the report of a master, complain.
ant appeals.
The facts stated in the bill are substantially these: In the year 1888 the com-

plainant, the appellant here, was engaged in the manufacture, importation,
and sale of marble and mosaic decorations for buildings, having establlshments
at Chicago, BUffalo, New York, London, and Paris. During the time from
August, 1889, to July, 1891, he imported large quantities of marbles and mo-
saics, to be entered at the ports of Chicago and St. Louis, and, for convenience,
consigned to the defendant and appellee, Davis, who was in his service as a
clerk or agent at Ohicago. This course was adopted for convenience on ac-
count of the frequent absences of the compla1nant. Many controversies arose
concerning the duties chargeable on the goods imported, and appeals were
taken and pros.ecuted in the name of Davis from the decisions of the collector
to the board of general appraisers, and, in many instances, from that board to
the courts. These appeals were successfnl, and resulted in allowances and
judgments in the name of Davis in amounts exceeding $9,000. On June 30,
1891, Davis left the service of the complainant, and upon demand made re-
fused to execute an assignment of the judgments and claims so standing in
his name. Thereupon the bill was filed, alleging the facts stated, and praying
that the defendant be decreed to assign to the complainant the judgments and
1 Rehearing denied October 7, 1897.
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claims,and, ·pending the suit, restrained .from collecting, selllng, or otherwise
disposing of the same. A demurrer to the bill having been oven-uled, the de-
fendant answered, admitting the importation of the merchandise described in
the blll and the schedules attached thereto and the recovery of judgments in
his name for the excessive duties paid, but denying the complainant's interest
in the judgments and claims, denying that the defendant was the clerk, agent,
or representative of the complainant, denying that the merchandise imported
in his name was the .property of the comprainant, and alleging that he paid
the duties and .prosecuted the appeals' for the recovery thereof for himself,
and not as agent or trustee for the complainant. The answer avers affirma-
tively that in the month of August, 1888, the defendant became connected in
business with the complainant upon these terms, viz.: That the defendant was
to take charge and management of the business in Chicago for three months
at $10 per week, and that he took charge and management of the under
an agreement that at the expiration of three months, In case his services
should prove satisfactory to the complainant, and he should desire to continu!>
in charge of the business, another arrangement should be made; that at the
expiration of the three months the complainant and defendant entered into a
new agreement, whereby the defendant agreed to continue in charge and man-
agement of the business and the complainant agreed that he should receive a
portion of the profits realized, according to the amount of business done and
the profits accruing therefrom; that under that arrangement he continued in
charge until July 1, 1891, meanwhile procuring and superintending the per-
formance of a large number of from. which a large profit was de-
rived; that on or about JUly 1, 1891, he requested the complainant to make an
accounting and settlement of the amount and· share of the profits due him,
which complainant refused to do, and thereupon he withdrew from the further
management of the business; that the profits which accrued amounted to at
least $55,000,: that tne amount equitably due the defendant is at least the
sum of $10,000, which the complainant refuses to pay; and that, even if com-
plainant should be found to be the equitable owner of the judgments and
claims set forth in the bill, he should be compelled to pay the defendant the
amount due him before the defendant is ordered or directed to assign to the
complainant the jUdgments and claims in controversy. A replication was filed,
and the case referred to a master, whose report, after stating the issues, pro-
ceeds as follows:
"Upon this hearing a large amount of testimony has been taken, which is

herewith reported, and made a part hereof, and I have heard the arguments
of counsel at length, upon consideration of all which I find and report: That
the allegations in the bill of the complainant are establlshed by the testimony
to the extent hereinafter stated; that the consignments of merchandise referred
to in the bill were made as therein stated, and that the defendant, Frank L.
DaVis, received the same as the consignee of the complainant, having no in-
terest therein, but acting as the agent and representative of the said complain-
ant in respect thereto, having been named as such consignee for the purpose
of convenience, the said complainant at the time being a citizen of London.
England, engaged in the manufacture and importing of said articles in said
city and in Paris, France. I find that during the time of such importations.
and the proceedings had tllereunder, the defendant, r,'rank L. Davis, was not
a partner, as originally claimed, in the firm of Burke & Co., consIgnors, and
had no interest in said consignments, or control over them, except such as
might result to him through the nature of his employment, and was necessary
for the purpose of bis local representation herein in connection with the firm
of Burke & Co., and Is not beneficially interested in the result of the proceed-
Ings which have been had in regard to said property; the use of his name as
plaintiff in said proceedings resulting and having become necessary only by
reason of his baving been, for purposes of convenience, named as consignee
in said cases. I find, therefore, that the complainant, doing business under
the name of Burke & Co., is the sole owner of said consignments, and entitled
to the benefits of all of the proceedings had under them and the results of said
proceedings. And I respectfully recommend that a <lecl'ee be entered herein
requiring said defendant, Frank L. :DaviS, to assign to said complainant by a
good and sufficient assignment each and every of said judgments rendered, as
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set forth In said bill, and each and every of said claims for the several amounts
of excessive duty order.ed to be refunded as therein set forth. The claim In-
sisted upon by the defendant that the complainant be required to pay
to the defendant the amount found to be due him as a condition of granting the
relief prayed for is, I think, not well taken, and I have disregarded it for the
reason that in my judgment its application to this case Is not justified by the
pleadings or the facts. I find that In the month of August, 1888, negotiations
were had between the complainant and defendant for the employment of the
latter In connection with the complainant's business then about to be estab-
lished in this city, resulting in an arrangement by which defendant entered
upon such employment in OctOber, 1888, by which defendant was to receive
for the first three months the sum of ten dollars per week and after that the
Bum of fifteen dollars per week, with the promise of additional compensation
provided the defendant proveu himself competent to the position and valuable
to the complainant in that relation; that as a result of this arrangement pay-
ments were regularly made at the rate provided for, and until the 30th of June,
1891, when the defendant left the employment of the complainant. In the
year 1890 an offer was made by the complainant to pay the defendant the sum
of five hundred dollars additional compensation, upon which two hundred and
fifty dollars has already been paid, and It is insisted that the defendant is lim-
Ited to this rate of compensation, and that a finding upon the basis of a quan-
tum meruit cannot, under the pleadings, be made in his favor. If the court
should be of the opinion that this position is well taken, the defendant would
be entitled to the payment of the sum of two hundred and fifty dollars, only,
In addition to that which he has already received, for the full term of his
service. The position which was taken originally by the defendant, that he
became a partner of complainant after the expiration of the first three months
of his agreement, has been abandoned, and no finding is asked for him on that
basis. It is also not insisted that he should receive commissions upon the
work done dUring the term of his employment, but it is contended that by rea-
son of the terms of the original engagement he is entitled to compensation for
the services which he rendererl said complainant upon the basis of the value
of such services, as established by the testimony. I am Impressed with the
belief that it was the intention of the parties that after the expiration of the
three months of trial which the defendant was SUbjected to that he should
receive such compensation for the balance of the term of his services as the
character of his work and his devotion to the Interests of the complainant
should entitle him to. The testimony shows that during all of this time the
defendant devoted himself faithfully and earnestly and efficiently to the Work
which was committed to him. The volume of the business done during this
time by Burke & Co. was very large, and was successfully prosecuted, during
a portion of which time the mmplainant was absent in Europe attending to
his business there, the defendant remaining here In sole charge of the execu-
tion of the contracts which were made between Burke & Co. and others here
and elsewhere. For these services It Is claimed by the defendant that he
should receive compensation at the rate of twenty-five hundred dollars a year,
which, after deducting payments made to him and moneys received by him
during the period of his engagement would leave a balance now due him of
three thousand nine hundred and fifty-five dollars and thirty-five cents. lam
of the opinion, however, In view of all the testimony and the spirit and evi-
dent Intention of the original engagement between these parties, and the
character and the amount of work done by the defendant, that he is reasonably
entitled to the payment of the sum of fifteen hundred dollars per year from
the time of the expiration of the first three months of the term, making now
due, with the deductions before stated, the sum of one thousand four hundred
and fifty-five dollars and thirty-five cents, for the payment of which to him I
recommend that a decree be entered."
To this report the defendant excepted on the ground that the master had

failed and refused to recommend that the payment of the sum found due the
defendant from the complainant should be made a condition precedent to the
assignment by the defendant to the complainant of the claims and judgments
mentioned ID. the report. Thla eX('eption the court sustained, and accordingly
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entered a decree which In other respects conformed to the report. No excep-
tions were filed by the complainant within 30 days after the filing of the report,
and the motion thereafter made for leave to file exceptions was denied by the
court. The evidence reported by the master is not in the transcript of the record.

Samuel S. Page and William E. Church, for appellant.
Ira W. Buell and Charles C.Buell, for appellee.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge (after stating the facts as above). In the
absence of exceptions to the report, there can be no inquiry into the
correctness of the master's findings of fact; but whether the proper
decree was entered upon the report is nevertheless open to consid-
eration. The master's mistaken apprehension of the legal consequen-
ces of the facts reported, as Daniell states it, "may be opened to fur-
ther directions, without exceptions." 2 Daniell, Ch, Prac. p. 1310;
Hayes v. Hammond, 162 Ill. 133, 44 N. E. 422. The recommendation
of the master that a decree should be entered for the defendant for
the amount reported due him in addition to the fixed wages agreed
upon was erroneous, both because it was not claimed in the answer
and because it was not in accord with the agreement found to have
been made between the parties, under which the services supposed to
entitle the defendant to further compensation were rendered. The
answer sets up only an agreement for a share in the profits, but that
contention, the report says, was abandoned, and no different claim
was substituted. The agreement found to have been actually made
was that Davis should receive for the first three months $10 per
week and after that $15 per week, with the promise of additional com-
pensation provided he proved himself competent and valuable. Un-
der this agreement the defendant served and received compen-
sation at the specific rates stipulated until June 30, 1891, when, ac-
cording to the answer, he demanded an accounting and a settlement
of the share of the profits due him. It is not found that any other
agreement between the parties, either fora share in the profits or for
other form of compensation than that stated, was made, except that
in 1890 the appellant offered to pay a further sum of $500, of which
one-half had been paid. There is, therefore, no justification in the
facts reported, when reasonably interpreted, for the belief with which
the master declared himself impressed that it was the intention of
the parties that, after the expiration of the three months of trial, the
defendant should receive such compensation for the balance of the
term of his service as the character of his work and his devotion to
the interests of the complainant should entitle him to. That is not
consistent either with the answer or with the master's own statement
of the agreement made, in which no term of service was stipulated;
and, instead of the time of trial being limited to three months, it was
agreed that after the expiration of that period the compensation
should be a fixed sum per week, until the parties should agree upon
additional compensation, which, in the indefinite way stated, the ap-
pellant promised should be done. The alternative recommendation
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of the master that the ;defendant should be allowed to recover the sum
of $250, if not awarded the larger sum, rests upon an indefinite and
inadequate statement of facts, and has no support in the answer.
It is contended on behalf of appellant that the relief awarded' thl<

defendant was affirmative in its nature, and could not be granted up-
on an answer, and that, being of a purely legal character, the de·
fendant'sdemand could not be made the subject of a cross bill; but
these are questions which we need not consider. Upon the facts
found the appellee at most has a demand for only $250, and that not
being set up in the answer need not be considered. It appears that
the appellant is a citizen of London, England,but it is not shown
that he is a nonresident or insolvent, and that appellee may not ob·
tain adequate relief in a suit at law in the local courts. On the con-
trary, it was asserted at the hearing, and in the briefs, and not
denied, that such a suit .has been brought and is pending. It fol-
lows that the court erred in requiring that, as a condition precedent
to the enforcement of the relief awarded him, the appellant should
pay the sum named in the decree to the defendant, and also in ad-
judging against the appellant a part of the costs of the suit. The
decree is therefore and the cause remanded, with directions
to enter a decree for the appellant not inconsistent with this opinion.

THO:\US v. CINCINNATI, N. O. & T. P . .RY. CO.

(Circuit Court, S. D. Ohio, W. D. July 1, 1897.)

No. 4,598.

CONTRACT-AcTS OF PARTIES-CONSTRl:CTION.
Where the representatives of a city which owns and leases a railroad have

for 15 years accepted the quarterly installments of rent reserl'ed after ma-
turity, and without Interest, the lessees· always claiming the right to pay at
any time within 90 days without being liable for interest, the parties have.
by their acts theretmder, placed a practical construction on the contract by
which both are bound; the right to interest under its terms being open to
doubt.

On the Intervening Petition of Samuel M. Felton, Receiver. In
the matter of payment of interest upon the rent due to the city of Cin·
cinnati.
The city of Cincinnati is the owner of a railway running from Cin·

cinnati to Chattanooga. The railway is held for the city by the
trustees of the Cincinnati Southern Railway. On the 12th of October,
1881, the trustees of the railway, by virtue of the power conferred by
the general assembly of the state of Ohio, leased the road to the
Cincinnati, New Orleans & Texas Pacific Railway Company for ape·
riod of 25 years at an annual rental expressed in the lease as follows:
"The annual rental hereby reserved, which the party of the second part cove-

nants and agrees for Itself, its representatives and assigns, in lawful money
of the Lnited l:!tates of America, at the treasury of the city of Cincinnati, Obi...,


