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made that, because the plaintiff, a resident citizen of this district,
could not have sued the nonresident receiver in this court in the ﬁrst
instance, therefore the suit is not removable. If the jurisdiction de-
pended solely on the diverse citizenship of the parties, it would be
sufficient answer to this contention that the suit may be instituted in
the United States circuit court in the district whereof the plaintiff is
a citizen and the nonresident defendant is found. Machine Co. v.
Walthers, 134 U. 8. 41, 10 Sup. Ct. 485. 'There is nothing in the
record in this case to negative the presumption that the process which
brought the defendant into the state court was served on him per-
sonally in the county from which the cause was removed. But, waiv-
ing this, and conceding that such right of removal depended upon the
fact that the cause of action arises under the laws of the United
States, the petition for removal sworn to recites the fact that de-
fendant was appointed receiver of the railway in question “by the
circuit court of the United States for the Western district of Mis-
souri and the Southern district of Iowa.” Conceding that the re-
ceivership here is ancillary to that of the Iowa court, this court is
auxiliary to the Iowa court, assisting in administering the estat~ in
custodia legis. In this view of the record, it is not necessary that 1
should discuss the right of removal in such case ag that assumed by
counsgel in his brief. Until the case of Carpenter v. Railroad Co.,
supra, is overruled by the supreme court, I deem it but respectful and
conservative to follow it. The motion to remand is denied.

METROPOLITAN LIFE INS. CO. v. McNALL.
{Circuit Court, D. Kansas, First Division. June 29, 1897.)
No. 7,490.

1. JurisprcTiON OF FEDERAL COURTS—SUITS AGAINST STATE OFFICERS.

A suit by a nonresident Insurance company to enjoin a state superintendent
of insurance from revoking its license to do business In the state is not a suit
against the state, so as to prevent a federal court from taking jurisdiction.
In re Ayers, 8 Sup.Ct. 164, 123 U, 8. 443, distinguished.

2. ForrieN INSUBANCE COMPANIES—REVOCATION OF STATE LICENSE-—-STATE
SUPERINTENLENT.

The superintendent of insurance of Kkansas has no authority under the state
statutes to arbitrarily revoke the license of a life insurance company of an-
other state to do business in Kansas merely because it refuses to pay an al-
leged loss, which it claims is fraudulent and illegal, until the same has been
established by the judgment of a court.

8 SaMme.

In the Kansas act of 1889 (chapter 159) untitled “An act relating to in-
surance, and amendatory of sectlon 24 of chapter 132, Laws of 1885,” ete.,
which latter act concerns mutual fire insurance companies, the provisos limit-
ing the power of the superintendent of insurance in respect to the granting
and revocation of licenses to do business in the state apply to all insurance
companies, including life insurance companies.

This suit is brought by the complainant, the Metropolitan Life In-
surance Company, against Webb McNall, as superintendent of insur-
ance of the state of Kansas, for the purpose of obtaining a perpetual
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injunction restraining him from revoking the license of the complain-
ant to do business in the state of Kansas.

The bill avers: That the complainant is a corporation organized and existing
under the laws of the state of New York, and is a citizen of that state. That it
has a capital stock of $2,000,000, actually paid up. That its capital stock and
assets amount to over $3,000,000. That it is carrying on the business of life
insurance in various states of the Union, including the state of Kansas. That
in transacting its said business within the state of Kansas it has fully complied
with all the laws for the regulation of life insurance companies, and with all
legal rules and regulations of the department of insurance of said state. That
it has been transacting business in Kansas since 1894, and prior thereto. That
it has established a large number of agencies, and expended large sums of
money In advertising and soliciting business, and has acquired a large and
profitable business within said state. That license and permission to transact
business within sald state has been granted to it, and has been renewed and
extended by the superintendent of insurance from year to year, for several
years past, That on February 10, 1887, on due proceedings had before him.
said Webb MecNall, as superintendent of insurance of the state of Kansas,
properly and legally renewed and extended the certificate of authority of com-
plainant to transact business in sald state until the last day of February, 1898,
and did then and there issue and deliver to complainant a certificate of author-
ity therefor. A copy of the certificate is attached to the bill. That complain-
ant paid to defendant for issuing said certificate the full sum required by law
to be paid, to wit, the sum of $50, and also other fees in the sum of $50. That
since February, 1897, complainant has continued to transact the business of
life insurance in said state under the authority of said certificate, and is now
engaged in transacting a large and profitable business, and has at this time
full authority to continue in the transaction thereof, and that there is no legal
or valid reason why it should be prevented or forbidden from so continuing to
transact its business in said state until the last day of February, 1898. The
complainant then recites at length the facts concerning the issuance of two
policies of insurance on the life of one Pertha E. Emery, of Wyandotte county,
Kan., during the year 1896, one in the sum of $288, and the other in the
sum of $500, and alleges that in her written applications for said policies she
purposely made false and fraudulent representations and concealments con-
cerning her health and physical condition, etc.; that the assured died on the
34 day of February, 1897; and that by reason of her fraudulent representations
and concealments said policies were void, and complainant is not, and should
not be, held to the payment of the same. The complainant further avers:
That on the 11th day of May, 1897, the defendant wrote and mailed a letter to
complainant, of which the following is a copy:

“Topeka, May 11, 1897.

“George B. Woodward, Secretary Metropolitan Life Insurance Company,
New York—Dear 8ir: ¥From evidence presented to this department, I find that
on the 19th day of October, 1896, your company issued policy No. 18,863,661
to Pertha E. Emery, of Wyandotte county, Kan., in the sum of $288; that the
terms and conditions of such policy provide that one-fourth of the above sum
is payable if death occurs within six months from date. Mrs. Emery died on
the 3d of February, 1897, There is due upon said policy the sum of $72. Fur-
ther, your company on the 24th day of NovembeT, 1896, issued to the same
party policy No. 36,620, in the sum of $500. Under the terms and conditions
of, this policy a deduction should be made in the sum of $23.58, leaving the
amount of the sum due at the time of her death, $476.42, making in the aggre-
gate due on both policies $548.42. Proofs of loss were made in the above
cases and delivered to your company. The beneficiaries of these policies are
the heirs. The attorneys for the heirs are the firm of Morse & Morse, Kansas
City, Kan. No settlement has been made upon these policies. Permit me to
say that the letters concerning your company in this state are becoming en-
tirely too frequent, and that if you desire to remain in Kansas, and transact
business, you would better adjust this loss.”

That on the 15th day of May the complainant wrote and mailed to the de-
fendant a letter, of which the following is a copy:



890 81 FEDERAL REPORTER.

“New York, May 15, 1897.

“Hon. Webb McNall Superintendent of Insurance, Topeka, Kansas—Dear
Sir: We have received your letter of the 11th of May in reference to the
claims on these policies. Your letter closes as follows: ‘Permit me to say
that the letters concerning your company in this state are becoming entirely too
frequent and that this department desires to suggest that if you desire to re-
main in Kansas, and transact business, you had better adjust your losses as
they occur.” We respectfully protest against this sentence. We have no
knowledge of the frequency of the letters concerning this company received
by you. We have, however, before this, received only one communication
from you. That was concerning a death claim, known from your statements
in the newspapers as the ‘Dunn Claim,” which had been paid several days before
your letter was received. Your letter was entirely unnecessary in that case.
The claim was Investigated and paid in due course of business, without any
knowledge on our part that it had been brought to your notice, and payment
had never been refused. As this is the only case to which you have ever pre-
viously called our attention, we protest that it does not form a basis for the
threat contained in your letter. We also protest against the prejudgment of
the two policles, numbered above, which is involved in the concluding sentence
of your letter: ‘My advice to you is to proceed and adjust this loss.’ We do
not owe anything upon these policies. You say the claimant has put her claim
in the hands of lawyers. We are entirely willing that they shall bring suit,
and to ablde by the result of the trial, If the court shall adjudge that we owe
this money, we will pay it; otherwise not, for we do not owe it. We protest
against your assumption that we owe this claim ‘without havmg heard the
evidence. We do not know any reason why insurance companies’ rights to a
fair day In court are not equally guarantied by the constitution and laws with
the rights of other citizens. We deny your jurisdiction to deliver judgment,
and assert that if you had jurisdiction it would be your duty to hear both
sides before deciding. It is our custom to pay just claims, and many unjust
claims, as soon as they are received. Occasionally, however, but very seldom,
we have been imposed upon to such an extent that we believe it is our duty
to the public to defend the claims to prevent conspiracies to rob insurance com-
panies. The amount of the claims in these two cases is small, and our defense
of them will probably cost more than the amount. The fraud attempted, how-
ever, was 8o aggravated, that we believe it to be our duty to contest the cases
in the public interest. The insured under these policies had, at the time of
making application to us, for many years been suffering from angina pectoris.
She concealed this fact from our agent and from our physician. It is not a
disease such as can at all times be detected by physical examination. It is
a disease, however, which is certain to progress, and is certain to be fatal, and
is incurable. Our physician who examined the lady in question asked her the
questions contaiped in the applications about diseases of the heart, as well
as other organs, and about her previous attendance by physicians. She denied
any disease, and she denied any attendance by a physician, except that she
admitted having been attended for some nervous prostration during change of
life. We now find the fact to be that this woman had been under the care
of a physician for many years, the attendance going back as far as the year
1887,—the policies being dated in 1806, We find she knew perfectly well of
the disease she had, and that it was serious, and that she took care of herself
on account of it. We have witnesses to prove this, and that the examination
made by our physician was careful; that the questions were put one hy one,
and the answers given were correctly recorded. Under the terms of the con-
tract the policy was avoided by this deliberate misrepresentation and fraud
of the insured. We live up to our contracts, and other people should be re-
qlui‘red” to do the same. TUnder these circumstances, we decline to pay this
claim.

That each and every statement in said letter was authorized by the com-
plainant, and was true. 'That said McNall, as superintendent of insurance,
received said letter about the 20th day of May, 1897, and immediately there-
upon, without legal authority so to do, and arbitrarily, capriciously, and ma-
liclously, attemnpted to exclude complainant from transacting life insurance
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business In the state of Kansas, and to revoke the authority of complainant to
do business in said state by virtue of the license theretofore duly granted, and
did arbitrarily, capriciously, and maliciously issue his order directing com-
plainant to “cease soliciting business, receiving premiums, and issuing policies
after this date in this state,” That said order is as follows:

“Topeka, May 20th, 1897.
“Haley Fiske, Vice Prest. Metropolitan Life Ins, Co., New York, N. Y.—Dear
Sir: I have received your communication, dated May 15th, concerning the
claim of the heirs of Pertha E. Emery under policy No. 13,863,661 and No. 38,-
620. 1 also note that you say you will not pay the death loss accruing upon
such policy as requested by this department, and that the parties are at liberty
to sue as soon as they see fit; that you propose to contest said claims upon
the ground that Pertha E. Emery made false and fraudulent representations
to your company at the time the aforesaid policies were issued. Permit me to
say that I know of no reason why you should not contest every policy in
existence in this state upon which a loss occurs, but while you are doing so you
will be required by this department to refrain from doing business in this state;
hence I hate this day revoked your authority to do business in this state by
virtue of the license granted to you on the 6th day of February, 1897. ~You
will govern yourselves accordingly, and cease soliciting business, receiving

premiums, and issuing policies after this date in this state.
“Respectfully yours, Webb McNall, Superintendent.”

That defendant at the same time wrongfully and maliciously printed in the
State Journal, a paper having a general circulation in the city of Topeka, the
following notice:

“Notice.

“To Whom it may Concern: I hereby certify that on this, the 20th day of
May, 1897, I have revoked the authority of the Metropolitan Life Insurance
Co. of New York, N. Y., to do business in the state of Kansas. All persons
interested will take notice, and govern themselves accordingly.

“Wiilness my hand and seal this 20th day of May, 1807.

“[Seal.] ‘Webb McNall, Commissioner.”

That said defendant has ever since said date wrongfully and unlawfully at-
tempted to enforce his said order against complainant, in violation of its rights
and privileges, the said defendant well knowing that said complainant was per-
fectly solvent, and had paid every valid claim or obligation incurred or owing by
it. That the defendant is without authority to impose the terms and conditions
which he has attempted to impose upon the complainant, nor has he legal authority
to arbitrarily exclude the complainant from the transaction of business within
the state of Kansas. That said defendant has unjustly discriminated against the
complainant, and between it and other life insurance companies transacting busi-
ness in said state, and threatens to commence other proceedings against com-
plainant, and to interfere with and utterly destroy its business within the state
of Kansas. That if he is permitted to carry out his said order, the complainant
will be unable to transact any business within said state. That said order has
prevented complainant from recciving premiums in the usual and ordinary course
of its business, not only in Kansas, but in other states, and has already obstructed
and injured the complainant in its business, in Kansas and elsewhere, in the sum
of $50,000. That defendant threatens to persist in his purpose to prevent com-
plainant from transacting any further business in said state, and threatens that he
will wholly destroy its business if said complainant shall presume to insist upon its
legal rights, That the damage to complainant will be irreparable unless the defend-
ant is restrained by the order of this court from attempting to prevent the com-
plainant from doing business in the state, and that complainant would be compelied
to resort to a multiplicity of suits in order to enforce its legal rights. The complain-
ant further avers that sald defendant is wholly insolvent, and unable fo pay any
damages that may accrue to the complainant on account of his wrongful acts
aforesaid, and that it has no adequate remedy at law; and complainant prays
that an injunction issue out of this court against said defendant, as superin-
tendent of insurance, restraining him from interfering with or attempting to in-
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terfere with, complainant’s business of life Insurance, and in soliciting and re-
celving premiums and Issuing policies.

Upon presentation of said bill, and on the 1st day of June, this court issued a
temporary restraining order as follows:

“It i by this court ordered, adjudged, and decreed that the said defendant,
‘Webb McNall, as superintendent of insurance of the state of Kansas, his agents
and employés, and all persons acting for or under him, be restrained from in any
manner interfering with the Metropolitan Life Insurance Company, its officers,
agents, and employés, in the transaction of life Insurance business in the state
of Kansas, and also from interfering or attempting to interfere with said insurance
company soliciting life Insurance business, receiving premiums, and issuing poli-
cles on the lives of individuals within the state of Kansas, and that also the said
‘Webb McNall, as superintendent of insurance, be restrained from enforcing or
attempting to enforce his order of the 20th of May, 1897, attempting to revoke
the authority of said insurance company to do business in the state of Kansas.”

The matter comes on for hearing, upon the application for a temporary in-
Junction, upon the verified bill of complaint and affidavits in support thereof.

Waggener, Horton & Orr and D. R. Hite (Albert H. Horton, of coun-
sel), for complainant.
David Overmyer, David Martin, and A. B. Quinton, for defendant.

FOSTER, District Judge (after stating the facts as above). The
defendant challenges the jurisdiction of the court in this: that the bill
charges the wrongful acts of the defendant to have been done as super-
intendent of insurance, and purely in his official capacity, and seeks
by mandatory 1n3unct10n of this court to compel said officer to reissue
the certificate of authority, and is in reality a proceeding against the
state of Kansas. It will be observed that the restraining order here-
tofore issued is the ordinary injunction. It will be further observed
that the bill charges that the defendant’s acts were wrongful and
malicious, and without authority of law, and illegal and void. It is
earnestly contended by counsel for the defendant that this court has
no jurisdiction, and in support of this contention counsel relies largely
upon In re Ayers, 123 U, 8. 443, 8 Sup. Ct. 164.

In the case of Reagan v. Trust Co., 154 U. 8. 362, 14 Sup. Ct. 1047,
which was long subsequent to the Ayers Case, the supreme court had
occasion to review at great length this question, and there laid down
the doctrine that the court had jurisdiction, and that it was not in
violation of the eleventh amendment of the federal constitution to
proceed by injunction against an officer of the state seeking to enforce
the provisions of an unconstitutional act of the legislature, and the
order in that case enjoined the defendants in their official capacity as
state officers. The court in said case (page 390, 154 U. 8., and page
1051, 14 Sup. Ct.) uses the following language:

“Neither will the constitutionality of the statute, if that be coneeded, avail to
oust the federal court of jurisdiction. A valid law may be wrongtully adminis-
tered by officers of the state, and so as to make such administration an illegal
burden and exaction upon the individual. * * * They may go beyond the pow-
ers thereby conferred, and, when they do so, the fact that they are assuming to

act under a valid law will not oust the courts of jurisdiction to restrain their ex-
cessive and illegal acts.”

In Cunningham v. Railroad Co., 109-U. 8. 446, 452, 3 Sup. Ct. 292,
297, it was said:
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“In these cases he is not sued as, or because he Is, the officer of the government,
but as an individual, and the court is not ousted of jurisdiction because he asserts
authority as such officer, To make out his defense he must show that his au-
thority was sufficient in law to protect him.”

In Re Ayers, 123 U. 8. 500, 8 Sup. Ct. 180, the court quotes with ap-
proval the doctrine established in Allen v. Railroad Co., 114 U. 8. 311,
5 Sup. Ct. 925, 962, and Poindexter v. Greenbhow, 114 U. 8, 270, 5 Sup.
Ct. 903, 962, and says:

‘“The vital principle in all such cases is that the defendants, though professing
to act as officers of the state, are threatening a violation of the personal or prop-
erty rights of the complainant, for which they are personally and individually re-
sponsible. * * * ‘A defendant sued as a wrongdoer, who seeks to substitute
the state in his place, or to justify by the authority of the state, or to defend on the
ground that the state has adopted his act and exonerated him, cannot rest on the
bare assertion of his defense. He is bound to establish it. * * * It is neces-
sary, therefore, for such a defendant, in order to complete his defense, to produce
a law of the state which constitutes his commission as its agent and warrant for
his act. This the defendant in the present case undertook to do.””

And in the Poindexter Case, cited, the court uses this langnage:

‘““The case, then, of the plaintiff below, is reduced to this: Ha had paid the
tax demanded of him by a lawful tender. The defendant had no authority of
law thereafter to enforce other payment by seizing his property. In doing so, he
ceased to be an officer of the law, and became a private wrongdoer. It is the
simple case in which the defendant, a natural private person, has unlawfully,
and with force and arms, seized, taken, and detained the personal property of an-
other.”

See, also, U. 8. v. Lee, 106 U. 8, 196, 1 Sup. Ct. 240.

So it will be seen that, so far as the case at bar is concerned, there
is pothing in the Ayers Case that justifies the contention of the de-
fendant that the state of Kansas is in reality the defendant in this
action. The complainant has predicated its case on the want of legal
authority of the defendant under the laws of Kansas to do the act com-
plained of. The superintendent of insurance seeks to justify his ac-
tion under the statutes of the state, but, in the words of the supreme
court:

“The court is not ousted of jurisdiction because he asserts authority as sucih’

officer. To make out his defense, he must show that his authority was sufficient
in law to protect him.”

The defendant ingists that under the laws of Kansas he not only
has authority to arbitrarily refuse permission to insurance companies
to do business in the state, but also to revoke such licenses without
giving any cause therefor. The complainant contends that there is
no law of the state authorizing the defendant to revoke its certificate
for the reasons given by him. It further contends that, if the state
has given such authority, it is repugnant to the constitution of the
United States. The case chiefly relied on by defendant is Insurance
Co. v. Wilder, 40 Kan, 561, 20 Pac. 265, and it becomes necessary to
oriefly examine that case, and see what were the facts, and just what
»7as decided by the court. It appears from the record that one D. W.
Wilder, then being superintendent of insurance of the state, arbi-
trarily refused to issue a permit to said insurance company, though
solvent, responsible, and law-abiding, to continue its business in the
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state. Whether it was mere caprice of the superintendent, or a de-
sire for notoriety, or even a baser motive, does not appear. The court
decided that the defendant’s duties in granting authority to insurance
companies were not entirely of a ministerial nature, but were largely
discretionary, and could not be controlled or directed by the writ of
mandamus. It is not to be inferred, however, that the court meant to
decide that there was no limit to discretionary power, nor was there
involved in that case the power of the superintendent to revoke a
certificate of authority already issued. It is not my purpose to de-
tract from that decision, but it is safe to say that no court will be
likely to enlarge or extend by implication the doctrine therein enunci-
ated. ' In the case at bar the superintendent had exercised his discre-
tionary powers, and had found the company entitled to a certificate
to do business in the state, and had issued authority for the period of a
year, received the fees ($100) therefor, and subsequently collected other
fees and charges from the company, none of which sums of money have
been returned or tendered to the company. The defendant shortly
afterwards revoked or attempted to revoke the certificate, alleging as a
cause that the company refused to pay its logsses. The complainant
asserted that the claim of loss was fraudulent and illegal, and desired
to contest it in the courts. Thereupon the defendant, without inves-
tigating the facts, laid down the ultimatum that the company should
pay the claim or guit doing business in the state. The company re-
fusing to yield, the defendant revoked its authority to do business in
the state, and further ordered that it “cease soliciting business, receiv-
ing premiums, and issuing policies after this date in this state.”

Reverting, again, to the proposition before stated, has the superin-
tendent of insurance, under the statutes of Kansas, the authority, arbi-
trarily and without cause, to revoke and cancel the certificate of the
complainant to transact business in the state? The cause assigned
for the act of the defendant is no cause recognized by law. The com-
plainant has the legal right to resort to the courts for the settlement
of controversies between it and its policy holders, and to say that it
must either forego its legal rights in that respect, and submit to pay
all claims made against it, or quit business in the state, is arbitrary,
unreasenable, and dictatorial. Is there anything, express or implied,
in the statutes of Kansas, indicating any such intent of the legislature,
or giving any authority to the superintendent to dictate such terms?
In the case of Insurance Co. v. Wilder, supra, the court uses this lan-
guage:

“One of the principal objects of the act creating the insurance department,
and the office of superintendent, is the protection of the insured by excluding
from the state such companies as are unsound and irresponsible. To accom-

plish this, large powers and considerable discretion must necessarily be lodged
with some one.”

Again, the court says:

“The superintendent has no right to discriminate in favor of one company and
against another of the same character and standing, nor to arbitrarily and
capriciously exclude any company from the state. He is expected to honestly
investigate, and determine, under the rules furnished for his guidance, whether
the conditions and requirements of the legislature have been complied with.”
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In reference to the authority of the superintendent of insurance to
revoke the authority granted to companies to do business within the
state, 1 Gen. St. 1889, p. 971, § 11 (paragraph 3324), provides as follows:

“Whenever it shall appear to the superintendent of insurance from the report
of the person appointed by him, or other satisfactory evidence, that the affairs
of any company, partnership or association, not organized under the laws of
this state, are in an unsound condition, he shall revoke the authority granted
to such company to do business in this state, and cause a notice thereof to be
published in at least one newspaper published in the city of Topeka; and
after the publication of such notice, it shall not be lawful for the agents of
such company to procure any new applications for insurance, or issue any new
policies.”

Section 17 of the act provides what fees and moneys shall be paid by
foreign insurance companies to entitle them to licenses to tramsact
business within the state, and it is provided by the last clause of said
Bection as follows:

“In case of neglect or refusal by any such company to pay sa'd sum, the
superintendent of insurance shall revoke the authority or license granted such
company.”’

Section 80 (paragraph 3404) 1 Gen. St. 1889, reads as follows:

“Whenever any insurance company incorporated under the laws of any other
state or country shall become liable to pay any loss to any person in this state,
and shall neglect or refuse for three months after final judgment to pay the
same, and all costs of suit incurred in prosecuting the claim of the insured to
judgment, the said company may be perpetually enjoined from doing any
business in this state until sald claim and costs shall be fully paid.”

The act of 1889 (chapter 159) contains the following provisions con-
cerning the issuance and revocation of certificates of anthority:

‘“Provided, however, that the superintendent of insurance shall have no
power or authority to refuse an insurance company a certificate of authority
to do business in the state, if such company is solvent, and has fully complied
with the laws of the state; and provided further, that such superintendent
of insurance shall have no authority to revoke or suspend the certificate of
authority of any association or corporation transacting insurance business, if
such association or corporation is solvent and complies with all the laws of the
state. And also, it is further provided, that in all actions brought against the
superintendent of insurance to compe!l him by mandamus or otherwise, to
issue certificates of authority to any assoclation or corporation desiring to
transact insurance business in this state, and in all cases brought against the
superintendent of insurance to restraln or enjoin him from revoking or sus-
pending the certificate of authority of any association or corporation transact-
ing insurance business in this state, such action or actions must be commenced
and maintained in the county where the office of the superintendent of insur-
ance is located and carried on.”

These are the only provisions found in the statutes of Kansas touch-
ing the authority of the superintendent of insurance to revoke certifi-
cates granted to insurance companies to do business in the state, and,
8o far from giving the authority assumed by the defendant in this case,
it clearly appears that his action is beyond any express or implied sanc-
tion of the law; indeed, section 80, above quoted, indicates clearly
that the legislature intended that insurance companies ghould have
the right to contest claims against them in the courts, and it provides
that, unless judgments so obtained against them shall be paid within
the period of three months, they shall be prevented from transacting
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any further business within the state, not by revocation of their
license, but by judicial process.

The complainant contends that the act of 1889, which was passed
subsequent to the decision of the Wilder Case, has materially re-
stricted the powers of the superintendent of insurance. That act is
entitled “An aect relating to insurance, and amendatory of section 24
of chapter 132, Laws of 1885,” etc. Here are two clauses named in
the title,—the first, an act relating to insurance; the second, amenda-
tory of another act. - Section 1 is chiefly given to amending the law
of 1885 concerning mutual fire insurance companies, but there are
three provisos inserted in the section. These provisos, in terms,
limit and restrict the powers of the superintendent of insurance, not to
mutual fire ingurance companies alone, but to all insurance compa-
nies, Note the general terms of the second and third provisos before
quoted. The superintendent of insurance shall have no authority to
revoke or suspend the certificate of any association or corporation
transacting business if such corporation is solvent and complies with
the laws of the state. The third proviso requires any association or
corporation brmgmg suit to compel the superintendent to issue certifi-
cates, or to enjoin him from revoking them, to bring the suit in the
county where he keeps his office, which iy the county where this suit
iz brought. Now, can it be said that the legislature intended that
all these regulations and privileges should apply to mutual fire insur-
ance companies alone, while the great mass of the insurance business
was transacted by other companies? The title of the act is suffi-
ciently broad, and the terms of the provisos sufficiently general, to in-
clude any and all insurance companies; and it is evident to me such
was the legislative intent.

In reference to the authority of this court to grant the relie” under
the last proviso of the act, it was expressly decided in the Reagan
Case (see pages 391, 392, 154 U. 8., and page 1047, 14 Sup. Ct.) that
under a similar statute of the state of Texas the federal courts have
equal jurisdiction with the courts of the state, if complainant was a
citizen of another state. If the statutes of Kansas would bear the
construction contended for by defendant, giving him authority to re-
voke the certificates of authority of insurance companies because they
refused to give up their riehts to resort to the courts for redress and
settlement of disputed claims, the question arises, could the state im-
pose such terms on the companies? It must be admitted that the
state of Kansas has the right to exclude foreign corporations entirely
from doing business in the state, and it may impose any terms not ob-
jectionable to the constitution, or laws of the United States, on any
such corporations, as a condition to their doing business in the state.
Insurance Co. v. French, 18 How. 404; Paul v. Virginia, 8 Wall. 168;
Insurance Co. v. Morse, 20 Wall. 456; Doyle v. Insurance Co., 94 U,
8. 535; Barron v. Burnside, 121 U. 8. 199, 7 Sup. Ct. 931. The de-
fendant relies upon the Doyle Case to sustain his contention. In that
case, the laws of Wisconsin in terms required the defendant to do the
act complained of, to wit, revoke the license of the insurance company,
and the company had signed and filed its consent to the law as a
condition to receiving permission to do business in the state, which
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consent was that it would not remove its suits from the state to the
federal courts. This decision, sustaining the law, was made by a
divided court; but in the later case of Barron v. Burnside, 121 U. 8.
199, 7 Sup. Ct 931, the court affirmed the Morse Case, which held such
a stipulation invalid, and explained and limited the Doyle Case. The
court, gpeaking of the rule established in the Morse Case, says (94 U.
8. 538):

“This was upon the principle that every man is entitled to resort to all the
courts of the counfry, to invoke the protection which all the laws and all the

courts may afford him, and that he cannot barter away his life, his freedom,
or his constitutional rights.”

The temporary injunction will be granted.

DESPEATUX et al. v. PENNSYLVANIA R. CO.

(Circuit Court, B. D. Pennsylvania. May 19, 1897.)

DEPOSITIONS—PRACTICE.

The act of March 9 1892 (27 Stat. 7), entitled “An act to provide an addt-
tional mode of taking depositions of witnesses in causes pending in the courts
of the United States,” which provides that in taking such depositions the
usage of the state in which the cause i8 pending may be followed, does not
extend the right to examine parties to the cause in advance of trial, It only
affects the mode of making the examination. Shellabarger v. Oliver, 64 Fed.
806, and Register Co. v. Leland, 77 Fed. 242, followed.

Motion on behalf of plaintiffs for an order on A. J. Cassatt to tes-
tify, under a pending eight-day rule, touching an agreement between
the Pennsylvania Railroad Company and the National Transit Com-
pany, dated August 22, 1884.

These were suits to recover the amount of alleged excessive charges col-
lected upon oil transported by defendant for plaintiffs between July, 1881, and
January, 1890, and also to recover treble damages for the collection of such
excessive charges, under the provisions of the act of assembly of Pennsyl-
vania approved June 4, 1883 (P. L. p. 72). Mr. A. J. Cassatt had been a
director of the defendant since 1883. Before that time he had been one of its
executive officers. A Jjury had been sworn in the cause, and some testimony,
including that of Mr. Cassatt, who was called for cross-examination by the
plaintiffs, had been taken, when, by agreement of the parties, a juror was with-
drawn. He was recalled for examination in advance of trial, under a rule
which is set out at large in the opinion. TUnder advice of counsel, he declined
to answer as to the agreement referred to in the motion. The cases cited
upon plaintiffs’ brief on motion for reargument, which are referred to in the
ginlon, 2:1;; Shellabarger v. Oliver, 64 Fed. 306, and Register Co. v, Leland,

Fed. s

Jas. W. M. Newlin, for plaintiffa.
David W. Sellers, for defendant.

DALLAS, Circuit Judge. The plaintiffs have moved “for an order
on A. J. Cassatt, requiring him to testify, under the eight-day rule
pending herein,” touching a certain agreement. The eight-day rule
referred to was entered under clause 3 of rule 10 of the rules at law
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