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The steam is supplied to the condenser by a branch of this pipe, p,
leading from the chamber, r; and from the chamber, r, the oil and
steam are led off to the steam chests, through choked tubes, marked
“g®” The branch of the pipe, p, leading from the chamber, r, which
is the conduit communicating with the sight-feed and steam cham-
bers, is placed outside the condensing chamber, and not inside the
condensing chamber, as in the complainants’ patent. Counsel for
the complainants insist that in both cases this pipe performs the
same function, and produces the same result, and that the sole dif-
ference is one of location. They contend that the defendants’ pipe
is “wholly within the lines of the lubricator,” as they interpret that
expression; that is to say, that it “is a part of the lubricator proper
(not necessarily inclosed within the main chambers or castings of the
lubricator), included between the points at which the lubricator is
connected with the boiler and engine, as distinguished from some
part of the piping outside of the lubricator, which has to be taken
care of by the person connecting the lubricator with the boiler and
engine, and may or may not be properly supplied by the person mak-
ing the eomnections.”

We do not concur in this interpretation. To infringe, the pipe
must be within the condenser, substantially as shown in the draw-
ings and described in the text of the complainants’ patent, limited,
as it is, by his acceptance of the rulings of the examiners in chief,
The defendants therefore do not infringe.

This conclusion renders it unnecessary to consider whether the
complainants’ patent, as limited, is valid, or whether, as was held
by the court below, it is anticipated by prior inventions. The decree
appealed from is affirmed, with costs.

LAIDLAW v. OREGON RY, & NAYV, CO. et al.
(Circuit Court of Appeals, Ninth Circuit. June 28, 1897.)
No. 332.

1. Cmrcuir COURTS OF APPEAL—JURISDICTION—ADMIRALTY APPEALS.

In a suit in admiralty, where the district court has jurisdiction of the
parties and the res, but dismisses the libel on the ground that the cause of
action is barred by lapse of time, the question involved, on an appeal from
such decree, is not one concerning the jurisdiction of the district court, so
as to prevent the circuit court of appeals from taking jurisdiction.

8. ApPPEALABLE DECREES—PROCEEDINGS SUBSEQUENT TO MANDATE.

A new question arising in the trial court in proceedings subsequent to the
mandate of an appellate court, and not included therein, may be the subject
of another appeal.

8. StATUTES OF LIMITATION—COMMENCEMENT OF SUITS—ADMIRALTY (ASES.

A provision in a state statute that an action shall be deemed commenced
as to each defendant when the complaint is filed and the summons Is seived
on him, ete., does not apply to admiralty suits in the federal courts. 73 I'ed.
846, reversed.

4. SamE,

After a vessel libeled for collision had been released on stipulation, the
personal representatives of one killed in the collision intervened to recover
damages under & state statute. Monition and citation based thereon were
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duly issued and published, but the ship was not then seized, on the theory
that the stipulation therefor given stood for her in respect to the claim set
up by the intervening petition. A recovery was had in the district co_urt,
but on an appeal it was held that the liability of the claimant on the stipu-
lation could not be increased by the subsequent intervention of new claims,
and that, when subsequent intervening claims are filed, the vessel must be
again arrested. The court therefore reversed the decree, and remanded
the cause for further proceedings, but without prejudice to the right of the
court below to treat the intervening petition as an independent libel, and
fssue process thereon. This was accordingly done, and the vessel was again
arrested. Held, that the intervening suit was to be deemed commenced from
the original filing of the intervening petition so as to stop the running of
limitation, and not merely from the date of the issuance of process. 73
Fed. 846, reversed.

Appeal from the District Court of the United States for the Dis-
trict of Oregon.

Williams, Wood & Linthicum, for appellant,
W. W, Cotton, for appellees.

Before ROSS, Circuit Judge, and HAWLEY and MORROW, Dis-
triet Judges.

ROSS, Circuit Judge. December 31, 1889, a libel in admiralty
was filed by John Simpson, master of the British ship Clan Macken-
zie, against the steamer Oregon, to recover damages for a collision
between the two vessels, which occurred December 27, 1889, in the
Oolumbia river. The libel charged the Oregon with fault in not
having a proper lookout or a competent pilot, and in failing to keep
out of the way of the Clan Mackenzie, which. was then at anchor.
Upon the arrest of the Oregon, a claim to her was interposed by
the Oregon Short Line & Utah Northern Railway Company, and a
stipulation given in the sum of $260,000 to answer the libel. Sub-
sequently, intervening petitions were filed by James Laidlaw, as ad-
ministrator of the estates of Charles Austin and Mathew Reed, two
seamen of the ship, who were killed in the collision; by James Simp-
son and his wife, individually; and by 18 others of the crew of the
Clan Mackenzie, for loss of their property, clothing, and effects in
the sinking of the ship; and by James Joseph, another of the crew,
for injuries received by him. Exceptions to these petitions were
filed by the claimant, denying the right to intervene after the vessel
had been discharged from arrest. As to the intervention of Laid-
law, the further objection was made that the right of action for the
deaths of Austin and Reed did not survive to the administrator of
their estates. The exceptions were overruled, and the claimant
ordered to answer. Answers were accordingly filed. Subsequent-
ly, and on April 5, 1890, the Oregon Short Line & Utah Northern
Railway Company, charterer of the Oregon, filed a cross libel against
the Olan Mackenzie, charging that the collision occurred through
the fault of the latter, in certain particulars. A stipulation was
given in the sum of $50,000 to answer this cross libel, and the cases
came on to a hearing in the distriet court. That court found both
vessels in fault, and adjudged a division of the damages. The in-
tervening petitions were held to have been properly filed, and one-
half of the petitioner’s claims was ordered to be paid by the Oregon,
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and the other half out of the money found to be due to the Clan
Mackenzie. 45 Fed. 62. From that decree both parties appealed
to the circuit court, which affirmed the decree of the district court,
and the case was then taken to the supreme court of the United
Btates, where it was held, among other things, that the liability of
the claimant on its stipulation could not be increased by the inter-
vention of new claims made after the stipulation was filed and the
steamship discharged; that if, after the stipulation is given, and the
vessel is discharged from custody, other libels are filed, a new war-
rant of arrest must be issued, and the vessel again taken into cus-
tody. Accordingly, the decree appealed from was “reversed, with
costs to the original libelants as against the steamship Oregon, and
with costs to the Oregon as against the interveners, and the case re-
manded to the ecircuit court for further proceedings in conformity
with this opinion; without prejudice, however, to the right of the
court below, or of the district court, in its discretion, to treat the
intervening petitions as independent libels, and to issue process
thereon against the steamship Oregon, her owners or charterers, or
to take such other proceedings therein as justice may require.” 15
Sup. Ct. 804. In pursuance of the mandate of the supreme court,
the trial court entered an order permitting the libels of interven-
tion to stand as original libels from the date of their filing, and
directing process to issue for the seizure of the Oregon. Upon the
making of that order exceptions were filed to the libels of interven-
tion, upon the ground that the claims made therein are stale, and
are barred by the laches of each of the libelants, and that as to the
claim of Laidlaw, as administrator, the facts relied upon: are not
sufficient to entitle the administrator to the relief prayed for. The
court below overruled all of the exceptions other than those to the
petition of Laidlaw as administrator, in which the claimant set up
laches and the statute of limitations in bar of that intervener’s right
to recover, in respect to which the exceptions were sustained; and
Laidlaw, as such administrator, not desiring to plead further, the
court entered a decree dismissing his libel, with costs to the com-
plainant. 73 Fed. 846. It is from that decree that the present
appeal was taken.

A motion to dismiss the appeal is made by the claimant upon the
following grounds:

“Pirst. That the only question in issue is the jurlsdiction of the district court,
Second. In case this appeal may be regarded or treated by the appellant or by
this court as an appeal from a decree entered by the district court of the United
States for the district of Oregon upon a mandate issuing out of the circuit court

of the United States for the district of Oregon, this court is without jurisdiction
to entertain said appeal.”

Neither ground is well taken. It is a mistake to say that the
question involved is one of jurisdiction. The cause of action was
within the admiralty jurisdiction of the court, and there is no doubt
about the jurisdiction of the court over the parties and over the res.
The real and only question involved is whether the libelant’s cause
of action is barred by lapse of time.

In respect to the second ground of the motion, it is sufficient to say
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that the question out of which the appeal arises was not involved in
the original suit, and was not included in the mandate of the appel-
late court. It arose in the course of the subsequent proceedings
of the trial court, and is a proper subject of appeal. The motion
to dismisg is, therefore, denied. .

The statutes of Oregon, in which state is the place where the colli-
sion in question occurred, provide as follows:

“Wken the death of a person is caused by the wrongful act or omission of
another, the personal representatives of the former may maintain an action at
law therefor against the latter, if the former might have maintained an action,
had he lived, against the latter, for an injury done by the same act or omission.

Such action shall be commenced within two years after. the death.” Hill's Ann.
Code, § 371,

“Lvery boat or vessel used in navigating the waters of this state * * *
shall be liable and subject to a lien * * * for all * * * damages or in-
juries done to persons or property by such boat or vessel.” Id. § 3690,

It was held by this court in the case of The Willamette, 18 C. C. A.
366, 70 Fed. 874, that the lien given by the latter section accompanies
the right of action given by the former to the representatives of de-
ceased persons. The local law thus giving a lien upon the offend-
ing thing for such damages as are here involved, it is the settled law
that the aggrieved party may proceed in rem in the proper court of
admiralty. The Corsair, 145 U. 8. 333, 12 Sup. Ct. 949. The local
law giving the lien, however, conditions the right upon the com-
mencement of the action within two years after the death. Time
has thus been made “of the essence of the right, and the right is
lost if the time is disregarded.” The Harrisburg, 119 U. 8. 199, 7
Sup. Ct. 140. Has it been disregarded in the present case? is the
question to be decided upon the merits. That depends upon what
constitutes the commencement of the libelant’s suit. If the filing
of his petition of intervention, which, by the order of the court,
is permitted to stand as his independent libel, constitutes such com-
mencement, he is, of course, in time, for that was filed within two
months after the collision which caused the death of the libelant’s
intestates, If, however, the time of the seizure of the Oregon under
the petition of intervention, treated as an independent libel, is to
be taken as the time of the commencemeni of the suit, then. the
libelant is clearly barred. In this connection, there is cited and
relied upon, both by the claimant and the learned judge of the court
below, a provision of the Oregon statute to the effect that an action
shall be deemed commenced as to each defendant when the com-
plaint is filed and the summons is served on him, and that an attempt
to commence an action ghall be deemed equivalent to the commence-
ment thereof when the complaint is filed and the summons deliv-
ered, with the intent that it shall be actually served, to the sheriff.
That is a mere statutory provision respecting the remedy, and that,
too, it would seem, in actions at law. It is inapplicable to the pro-
cedure of admiralty courts. In the exercise of their admiralty and
maritime jurisdiction, says Justice Story in the case of The Chusan,
2 Story, 455, Fed. Cas. No. 2,717, “the courts of the United States
are exclusively governed by the legislation of congress, and, in the
absence thereof, by the general principles of the maritime law. The
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states have no right to prescribe the rules by which the courts of the
United States shall act, or the jurisprudence which they shall admin-
ister. If any other doctrine were established, it would amount to a
complete surrender of the jurisdiction of the courts of the United
States to the fluctuating policy and legislation of the states. If the
latter have a right to prescribe any rule, they have a right to pre-
scribe all rules, to limit, control, or bar suits in the national courts.
Such a doctrine has never been supported, nor has it for a moment
been supposed to exist, at least so far as I have any knowledge,
either by any state court or national court within the Union.” See,
also, Steamboat Co. v. Rea, 18 How. 223; The Selah, 4 Sawy. 40, Fed.
Cas. No. 12,636; Watts v. Camors, 10 Fed. 148; The Kate Tre-
maine, 5 Ben, 60, Fed. Cas. No. 7,622; New Zealand Ins. Co. v. Earn-
moor Steamship Co., Limited (decided by this court February, 1897)
24 C. C. A. 644, 79 Fed. 368.

The intervening petition of Laidlaw, as administrator, was not
directed against the owner of the Oregon, but was a proceeding
against the ship itself, and prayed that it be condemned and sold to
pay the damages alleged to have been caused by it. Monition, and
citation based thereon, were duly issued and published, as in other
proceedings in rem. The ship was not then seized under process
issued upon the intervening petition, upon the mistaken theory that
the stipulation theretofore given in the proceeding in which the
intervention took place stood for the ship in respect to the claims
made by the intervening petition as well as in respect to those it
was given to meet. But the basis of such seizure was laid by the
filing of the intervening petition shortly after the cause of suit
arose, and has continued to exist ever since. It was the basis for
the order for the seizure of the ship that was made by the court
below. The delay in making the seizure after the filing of the peti-
tion in intervention was occasioned by the error of the intervening
petitioner, already referred to, and into which both the district and
circuit courts also fell The intervening petitioner’s proceeding
was, however, from the beginning, a proceeding in rem, and at no
time one in personam. His error in considering and treating the
gtipulation as the res, did not deprive him of the right of seizing the
res upon discovering the error, the basis for such seizure continning
to exist. This evidently was the view of the supreme court in re-
versing the decree in the original cause, as it did, without prejudice
to the right of the lower court, in its discretion, to treat the inter-
vening petition as an independent libel, and to issue process thereon
against the Oregon. While it is true that in a proceeding in rem a
court of admiralty does not acquire jurisdiction of the res until its
seizure, the filing of the libel constitutes the commencement of the
suit. Ben. Adm. p. 241, § 413; 1 Conk. Adm. p. 417, c. 13.

‘We are of opinion that the libelant’s cause of action was not barred
by lapse of time, and the judgment of the court below is accordingly
reversed, and the cause remanded for further proceedings.
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RAY v. PEIRCE.
(Circuit Court, D. Indiana. July 14, 1897.)

REMOVAL OF CAUSES—AMOUNT IN CONTROVERSY—RECEIVER.

Where a suit is instituted in a state court agalnst the receiver of a railroad
appointed by the federal circuit court for that district without leave of the
court by which he was appointed, and the amount in controversy is $2,000 or
less, the receiver has no right to the removal of such cause to the court by
which he was appointed, where his petition fails to show a state of facts
making the removal necessary to the promotion of the ends of jJustice.

This is an action for personal injuries, brought in the state court
by Harrison Ray against Robert B. F. Peirce, ag receiver of the
Toledo, 8t. Louis & Kansas City Railroad Company. A petition
by defendant for removal was denied by the state court, whereupon
he procured a transcript, and filed it in this court. Heard on motion
to remand.

Blacklidge & Shirely, for plaintiff.
Clarence Brown and Charles A. Schmettau, for defendant.

BAKER, District Judge. On November 28, 1896, the plaintiff
commernced an action, without having procured the previous leave of
this court, in the circuit court of Howard county, Ind., against the
defendant as receiver, to recover damages sustained by the plaintiff
by reason of injuries to his person and property by coming in col-
lision with a locomotive engine and train of cars controlled and
operated by the defendant, as receiver, under such circumstances
as to render such receiver liable in damages therefor. The plaintiff,
in his complaint, asked damages in the sum of $2,000. The defendant
was duly served with summons to answer the complaint, returnable
on December 21, 1896. On the return day the defendant filed in
the state court his petition and bond for the removal of the case
into the circuit court of the United States for the district of Indiana.
The removal, after consideration, was denied by the state court on
January 29, 1897. The defendant, notwithstanding the ruling of
the state court, having procured a transcript of the pleadings and
proceedings in the cause, filed the same in the office of the clerk of
this court on April 3, 1897. The verified petition of the receiver
showed that on January 23, 1895, in the suit of the Continental
Trust Company et al. against the Toledo, St. Louis & Kansas City
Railroad Company et al. for the foreclosure of a mortgage on the
assets and property of that railroad company, the defendant, Robert
B. F. Peirce, was appointed receiver of the assets and property of
the railroad company, and is still acting as such receiver; that the
present action was brought against the defendent as such receiver,
and in his official capacity as an officer of this court, for damages
for personal injuries and injury to personal property alleged to
have been sustained by the plaintiff by reason of the negligence
of the receiver’s employés.

" The petitioner bottoms his right of removal on two grounds: First,
that the suit is one arising under the laws of the United States; and,

second, that it is one arising out of the transactions of the defendant
81 F.—56



