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agreed to labor at the salary of $40 a month, claimed that the agree-
ment required that he should only work eight hours a day of each
day for the month. Gordon v. U. 8. (a recent case in the court of
claims, decided April 6, 1896) 31 Ct. Cl. 254. We conclude as the
gtatute did not make a contract between the United States and the
petitioner that a day’s work should be eight hours, and that the re-
ceipt of the money, the $40 a month, as compensation for his month’s
labor, precludes any recovery now.

The statute under consideration is quite different in its terms from
the act of May 24, 1888, as to mail carriers. The provision of that
acet is that:

“Hereafter eight hours shall constitute a day’s work for letter carriers in
citles and postal districts connected therewith, for which they shall receive the
same sum as Is now paid for a greater number of hours. If any carrier is em-
ployed a greater number of hours than eight he shall be paid for the same in
proportion to the salary now fixed by law.”

This statute clearly gives the right of compensation to the carrier
for the extra time, and directs its payment; and it was so decided
in U. B. v. Post, 148 U. 8, 125, 13 Sup. Ct. 567. The act of 1868 had
no such provision, and was not a contract between the government
and its laborer that eight hours shall constitute a day’s work. It did
not prevent the government from making agreements, either express
or implied, by which a day’s labor could be more or less than eight
hours a day; nor does it prescribe the amount of compensation for
that or any other number of hours’ labor. This is clearly decided in
U. 8. v. Martin, supra. We conclude, therefore, that the demurrer
should be sustained.

—_a

In re CHU POY.
(Distriet Court, N. D. Ohio, E. D. June 26, 1897.)

DEPORTATION OF CHINESE—LABORER—MERCHANT.

A Chinaman, who is a member of a firm of Chinese merchants engaged in
buying and selling merchandise at a fixed place of business, and who is sent
out by such firm, as an employs, to take charge of another mercantile estab-
lishment in which said firm owns a one-half interest, is a merchant, and not
a laborer, within the meaning of the act of November 3, 1893, and is not
liable to deportation while thus employed.

Samuel D. Dodge, U. 8. Atty., and George R. McKay, Asst. U, 8.
Atty.
Foran & Dawley, for defendant.

HAMMOND, J. The proof in this case iy entirely clear that this
defendant is neither a skilled nor an unskilled manual laborer, as com-
monly understood, nor does he come within the enlarged definition of
the second section of the amended act of November 3, 1893 (2 Supp.
Rev, St. U. 8. p. 154), “including Chinese employed in mining, fishing,
huckstering, peddling, laundrymen, or those engaged in taking, dry-
ing, or otherwise preserving shell or other fish for home consumption
or exportation,” The only scrap of proof in any way connecting him
with employment as a laborer is that on the day he was arrested he
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was in attendance at the laundry of a registered Chinaman of this
city, called Ah Sam. That is fully explained by the fact that he had
the business connections hereinafter mentioned with Ah Sam, in his
business of keeping a Chinese merchandise store in the city of Cleve-
land, at No. 90 Prospect street. On this day, Ah Sam being absent
or sick, this defendant was temporarily taking care of the laundry at
that moment. The proof of his landlord, and those who know him
here in this city, is that he has been, since he came here, employed in
the store at No. 90 Prospect street. About that fact there can be
not the least doubt; and unless these Chinamen are to be treated dif-
ferently from ordinary human beings in their helpful relations to each
other, or in the associations of business and social life, this temporary
help to his business associate is not to be taken as proof of the fact
that he is a laborer, in the sense of this statute. 'When arrested, he
had no certificate of registration to produce to the inspector, and it is
conceded now that he has none, and never had any. That is undoubt-
edly a formidable circumstance against him, and would be conclusive
under the rule of the statute that he shall affirmatively show his right
to be in this country, if the proof showed at all that he was a laborer
seeking to evade the provisions of the act. But this circumstance is
explained by the proof that at the time of the registration he claimed
to be within the exceptions of the statute, and not subject to regis-
tration. Perhaps, if he had been wise, or wisely advised, he would
have registered, and set at rest all question of his right to be here.
But if, at that time, he was within the exceptions of the statute, he
cannot now be deported because he did not register. It seems fairly
to be established by the proof that as a youth he was employed in
the store of Kwong, Chin, Chong & Co., No. 2 Mott street, New York,
of which firm his father was a member; and that subsequently, by
succession of contract, he came into possession of his father’s inter-
est, the father returning to China. This was the situation while he
resided in New Work, and affords a reason for his not registering at
that time. The proof also establishes quite satisfactorily that re-
cently his firm in New York entered into a business connection with
Ah Sam, of Cleveland, Ohio, the afore-mentioned registered China-
man, who conducts at Cleveland both a laundry and a Chinese mer-
chandise store. This arrangement was, in effect, that Ah Sam was
to own one-half of the merchandise establishment, and the New York
firm the other half. The young fellow who is the defendant in this
case was sent out to Cleveland to take care of the interests of the
New York firm, to engage in buying and selling as an employé in
the Cleveland establishment, and he was to receive a compensa-
sation of $30 per month, and, impliedly, his share of the profits ac-
cruing to the firm in New York. This seems to the court to bring
him very distinctly within the definition given by the statute of “a
merchant engaged in buying and selling merchandise at a fixed place
of business, which business is conducted in his name, and who, dur-
ing the time he claims to be engaged as a merchant, does not engage
in the performance of any manual labor except such as is necessary
in the conduct of his business as such merchant.” Act Nov. 3, 1893
(2 Supp. Rev. St. U. S. p. 154). It is not necessary now to decide the
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point, but it is not an unreasonable interpretation of this statute
that a Chinaman who is engaged only as a clerk in an established
mercantile business, and in no other manual labor than that which
is necessary to conduct the business of buying and selling merchan-
dise at a fixed place of business, is in every proper sense “a mer-
chant,” and not a laborer, and would be conducting such branch of
the business of merchandising as is done by the clerks of a mer-
cantile establishment; and, if he were honestly using his own name
in making employments and engagements and in the buying and sell-
ing, he would be “conducting the business in his own name,” in the
sense of this statute. It may be that it was not the intention of
congress to limit this exception of “merchants” to the owners of the
merchandise which is bought and sold, but also that it comprehends
those engaged in and about the business of buying and selling as
assistants to the owner, where it is all done openly and honestly, and
without any purpose to evade the statute,

Clearly, the purpose of the statute is to protect American against
cheap Chinese labor; and it has no intention, apparently, of protect-
ing American merchants, or American merchants’ assistants, against
cheap Chinese merchants and merchants’ assistants. And while the
statute, as to a laborer, is very strong and imperative in demand-
ing that he shall be deported if he has not registered, or if he has
come into the country in hostility to the statute, or evasion of it,
when we get beyond that class of Chinese, and find 2 man who is
clearly not a laborer, and not within the reason and prohibitions of
the statute, but is engaged in mercantile life, we are authorized to
be more liberal in the interpretation of the statute in favor of the
defendant. The statute is barsh enough as to outlawed laborers in
its deprivation of the right of trial by jury, the reversal by statutory
command of the ordinary laws of evidence, and those familiar pro-
visions for the protection of all persons against whom penalties are
decreed, such as the presumption of innocence, the reasonable doubt,
and the like, and the statutory rule for the conclusiveness of the want
of the certificate, and all that; but it is not within the purview of the
statute, nor within the objects to be accomplished, to apply the harsh-
est interpretation of definition as against those who are actually en-
gaged in mercantile life while here, because, as before remarked, it
has not been deemed necessary to protect our merchants against
Chinese merchants, nor our merchants’ clerks against Chinese mer-
chants’ clerks, for the reason, probably, that the Chinese could not
procure and would not give employment to our own people as clerks
in their stores, and it would be depriving them of the privileges of the
statute to carry on mercantile business in this country to deprive
them of the right to employ Chinamen in the ordinary vocations that
are necessary to conduct a mercantile business. But, on the proof
we have here, this defendant answers every element of the statutory
definition of “a merchant” which we have already quoted, and there
can be no doubt as to any of these statutory elements except that of
“conducting the business in his own name.” He certainly was con-
ducting the business of a merchant’s clerk in his own name, but it is
argued that because he had in his own name no partnership with Ah
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Sam, and because his own name did not appear in the firm style in the
New York concern, he was not conducting the business in his
own name. But this is merely sticking in the bark of the words that
are used. It appears by the proof that this New York firm is com-
posed of a numerous list of what they call, in their testimony, “part-
ners,” and in the list of this New York firm, produced by the govern-
ment Chinese inspector, who comes from New York as a witness on
behalf of the government, there are some 30 or more names of these
partuers, from which it is said the name of this young man is absent.
It shows that that firm, at least, has too many names to go upon the
signs and letter heads, and it would be impracticable for each man’s
name to thus appear; and I should say that, like all merchants, it is
open to the Chinese to conduct their mercantile enterprises by carpo-
rations and partnership firms, under the designation of the word
“company,” and that every man who honestly and fairly had an inter-
est as a member of the corporation or the firm would be, in the lan-
guage of the statute, “conducting the business in his own name.”
This young man produces a book, and other evidence, from which it
appears that he became the successor to his father’s interest, and was,
at the time of his arrest, one of the members of the firm in New York,
and was the member of the firm sent out to Cleveland to watch its
interests in the business arrangement with Ah Sam. This makes
him a merchant doing business in his own name, in any fair and rea-
sonable sense of the statute. Now, all this may be fabricated testi-
mony, and it may be a trick to protect this man; but it does not appear
to be so by any proof here that is at all worthy of judicial considera-
tion. The testimony of the New York inspector, admitted by consent,
is the purest and most suspicious of hearsay evidence, not worthy of
the least attention, much less belief, coming from any witness; and
certainly not when coming from one who is an overzealous prosecutor,
bent on sustaining his own prejudiced opinion that the other witnesses
are lying. Apart from all the testimony of the Chinese witnesses,
the white men who testify show facts and circumstances which imply
that he was in fact engaged in mercantile business. He has been
doing that kind of business ever since he came to Cleveland, and noth-
ing else, so far as it appears from this proof, except on the one day
when he was caught watching his co-partner’s laundry, as already
stated. There is every indication in all the proof of the citizens of
Cleveland who have known and seen him that he has been in good
faith engaged in the business which he says he has been engaged in.
There are also corroborating facts by the white testimony at New
York. The fact that he was there as a boy with his father, and has
grown up, 8o to speak, in the New York store, to the knowledge of the
white witness who was the drayman or truckman for the Chinese firm,
is a strong corroborating fact of the claim that he has been engaged
in mercantile life. The story which he and his Chinese witnesses tell
about his mercantile employments is wholly consistent with what we
know about him from the white witnesses. Under such circumstan-
ces as these, it is my judgment that he should not be deported, and
the application is refused.
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UNITED STATES v. BELL
(Clircult Court, W. D, Tennessee, W. D. June 10, 1897.)

L CONSTITUTIONAL LAW—SELF-INCRIMINATING TESTIMONY — COMPULSORY AT
TENDANCE—PENsION EXAMINERS.

In determining whether false testimony, given before a special pension
examiner, and on which a charge of perjury is based, was extracted from
the accused in violation of his constitutional right to remain silent in regard
to matters incriminating himself, the fact that he appeared and submitted
to examination without service of subpcena is not conclusive. - If, being an
ignorant man, he appeared reluctantly, upon the importunity and at the
direction of the examiner, who had the power to compel his attendance, he
wiil be regarded as having appeared upon compulsion, as much as If he
had come in obedience to a subpoena.

2 BAME—WAIvER OF RIGHT OF SILENCE.

If one, fully cognizant of his constitutional right to remalin silent In respect
to matters tending to incriminate himself, abandons it, whether under com-
pulsion or otherwige, and essays to speak under oath, he must speak the
truth, and may be prosecuted for perjury if he does not; but, before this
principle can be invoked, it must appear that the witness’ abandonment of
his rights was knowingly and understandingly made, and that no undue
advantage has been taken of an ignorant witness in the course of an Inquisi-
torial examination,

3. BAME—PROTECTION OF WITNESS.

No statute, rule, regulation, or act of administration can be constitutional
which does not in some way protect the right of the citizen under the fifth
amendment to be silent In respect to matters tending to incriminate himself,
if he chooses to be silent. Whether any given citizen has exercised his
privilege of walving this right, and essayed to speak voluntarily, subject to
the pains and penalties of perjury, depends upon the circumstances of each
particular case. '

4 SiME—ExEMPTION OF WITNESS—PROSECUTION FOR PERJURY.

To secure the full constitutional immunity, so as to allow any inguisitorial,
self-incriminating examination to take place, the witness must not only be
exempted absolutely from all prosecution for offenses aliunde the testimony
he is then giving, but that testimony cannot be made the basis of a prosecu-
tion against him,

5 Bame—REev. St. § 860.

Qusere: Whether an investigation by a special pension examiner, under
Rev. St. § 4744, as amended by the act of July 25, 1882, is a “judiclal pro-
ceeding,” within the meaning of Rev. St. § 860, which provides that evi-
dence obtalned from a party er witness ghall not be used against him In
any criminal proceeding, ete.

8. SamE.

The Immunity offered by Rev. St. § 860, from the use of self-incriminating
testimony against the person giving it, s not as broad as the constitutional
protection afforded by the fifth amendment, and therefore the witness Is
not compelled to answer., Counselman v. Hitchcock, 12 Sup. Ct. 195, 142
U. 8. 547, followed.

7. BAME—PROSECUTION FOR PERIURY.

Quacre: Whether the proviso in Rev. St. § 860, declaring that the im-
munity thereby afforded shall not exempt the witness from prosecution for
perjury committed in glving testimony thereunder, is not inconsistent with
the constitutional guaranty.

8. BAME—EXAMINATIONS BEFORE SPECIAL PENSION EXAMINERS.
The examinations conducted before special pension examiners, under Rev,
St. § 4744, as amended by the act of July 25, 1882, are almost purely in-
quisitorial, and no sufficient safeguards are thrown around the witness in
respect to the extortion of self-incriminating testimony.




