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come into his hands at all, is that a claim "for a credit"? A claim far
a credit, in the ordinary sense in which that expression is used, il'l
against an opposing debit. Where one is charged with certain funds
as having come into his hands, and he denies thaJ!: he ever received
such funds, that is not a claim for a credit in any reasonable or just
seMe. Where funds have come into the hands of a person by reason
of some fiduciary relation, and he claims to have paid the same over
either to the owner, or to some third person by his direction or au-
thority, that is a claim for a credit. Assuming, therefore, that the
language used in this statute was used in its ordinary and usual sense,
it not embrace or apply to the case of a claim that funds with
which a postmaster is charged never came into his hands at all.
The use of the term "voucher's" in a SIlbseqClent part of this section
emphasizes the fact that its meaning is that above indicated. The
defendant is allowed to introduce vouchers "not before in his power
to procure, and that he was prevented from exhibiting to said auditor
a claim for such credit by some unavoidable accident." The "claim
of credit," therefore, is to be evidenced by "vouchers." We think this
is clear, construing the meaning of the :first expI."eSsion in the sec-
tion cited above, in connection with the language of the latter part of
the section just referred to. The claim of credit to be made is to be
evidenced by "vouchers," and certainly no voucher could be presented
by a postmaster for the disbursement of that which never came into
his hands. So we have no difficulty in holding that a postmaster,
against whom suit is brought for default on his official bond, may
defend by showing that the money, or a part thereof, as claimed by
the government, never actually came into his hands, without pre-
senting the same to the auditor for the post-office department, and
having the same by him disallowed. Any other conclusion would
not only do violence to the of the statute referred to, but do
manifest injustice and to defendant whom such SIlit is
brought. Cited for the defendant on this question: :Myers v. U. S., 1
McLean, 493, Fed. Cas. No. 9,996; U. S. v. Hutcheson, 39 Fed. 540;
Ware v. U. S., 4 Wall. 629; D. S. v. Dumas, 149 U. S. 286,13 Sup. Ct.
872. For the reasons given, we think the verdict directed in favor
of the government was wrong; therefore the judgment of the court
below is reversed, with directions to award a new trial.
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(Circuit Court of Appeals, Fifth Circuit. May 11, 1897.)

No. 515.

PLEADING AND PROOF-VARIANCE-DECEIT-BREACH OF CONTRACT.
Plaintiff brought an action according to the Texas practice to recover

possession of certain oil cars, with actual and exemplary damages tor the
wrongful detention thereof, alleging that defendant 'obtained possession
of the cars by fraUdulently pretending to have tor sale, and to sell to plain-
tiff, cotton-seed 011 of a certain grade, to be transported in said cars, but
that In fact It had no oil of that grade. Judgment for posses"ion and for
the rental value of the cars having been rendered for plaintiff, held, that
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there was no merit In defendant's contention that there could be no recov-
ery of rental value because the action was one for deceit, whereas the evi-
dence showed that the cause of action, if any, was for a breach of contract,
and hence that there was a fatal variance between the allegations and the
I1roofs.

In Error to the Circuit Court of the United States for the Eastern
District of Texas.
This was an action by the Kentucky Refining Company against the

Merchants' & Planters' Oil Company to recover possession of certain
oil cars, with damages for their detention. In the court below the
jury found for plaintiff as to the title and possession of the cars,
and also found he was entitled to $640 as the reasonable rental of
the cars for the period of detention. Judgment having been en·
tered on the verdict, the defendant sued out this writ pf error.
The plaintiff in its second amended original petition alleged, in substance,

that about March 12, 1893, plaintiff owned and was in possession of the eight
cars in question; that on that day the defendant unlawfully took said cars from
plaintiff's possession, and has since wrongfully detained them; that the rea-
sonable value of the use of each of said cars was $5 per day, which defendant
well knew. The plaintiff further alleged that defendant fraudulently induced
plaintiff to send Its cars from Its place of business at Louisville, Ky., to de-
fendant, at Houston, Tex., by fraudulently representing, through its agents,
that it had 1,000 barrels strictly prime yellow summer cotton-seed 011, which
it would sell to plaintiff if the latter would send sufficient oil cars to transport
the same; that plaintiff, believing these representations, accepted the offer,
and requested defendant to send it a sample of the oil; that, on defendant's
Insistence, it forwarded the cars before receiving the sample; that the sample,
when received, showed that the oil was not strictly prime summer yellow, but
was of an inferior grade, and plalntUf at once notified defendant that It would
not accept any but strictly prime summer yellow cotton-seed oil, to which de-
fendant replied that it had no such oil; that plaintiff, having in this manner
wrongfully obtained possession of the cars, falled and refused to deliver them
up on demand by plaintiff, but unlawfully and wrongfully held them until
plaintiff obtained possession by the writ of sequestration issued in this SUit.
'i'he plaintiff prayed judgment for actual damages In the sum of $8,000, alleged
to consist of the reasonable rental value of the cars, the expenses incident to
sending them to defendant, and to obtaining possession by means of the writ of
sequestration, and to sending agents from Louisvllle and Chicago to Galveston,
Tex., to represent plaintiff in the SUit, and to testify therein. Plaintiff further
asked exemplary and vindictlYe damages in the sum of $50,000 for the fraUd-
ulent and malicious acts of defendant in Inducing plaintiff to send it the cars,
etc.
'1'0 this pleading the defendant set up a counterclaim and plea in reconven-

tion, In which It was alleged, in SUbstance, that about FebrUary 28, 1893, the
plalntiff, in the usual course of business, purchased from defendant, through
Benjamin McLean & Co., acting as brokers, 1,000 barrels of yellow prime cot-
ton-seed oil, to be delivered by defendant at its mills in Houston, Tex., in tank
cars to be furnished by plaintiff, at the price of 50 cents per gallon, amounting
to $25,000. Defendant alleged that it stood ready at all times to comply with
Its part of the contract, and that plaintiff neglected to forward the cars
promptly as agreed, and did not forward them until three weeks after the sale.
Defendant further charged that plaintiff violated its contract of sale. refused
to pay for the oil, and notified defendant not to ship it; that the price of oil
declined after the sale, and for this reason, and no other, plaintiff refused to
accept the oil tendered. Defendant further alleged that thereafter it tried to
sell the oil elsewhere, but that 40 cents per gallon was the highest price it could
obtain for it, by reason whereof it was damaged in the sum of $H,OOO, for which
It prayed judgment.
'I'he first trial of the case resulted in a verdict and judgment for plaintiff;

but the judgment was reversed on error, by this court. See H9 Fed. 218. On
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the second trial the court charged the jury to find for plalntl1'l as to title and
ownership of the cars, and for defendant on the question of exemplary damages,
but submItted to the jury the question of the rental value of the cars during
their detention; refusing defendant's request to Instruct the jury that defend-
ant could recover nothing on thIs head because the action was for deceit, and
the allegations and proofs did not correspond. A verdict was rendered accord-
Ingly, fixing the damages at $640, and, to review the judgment entered thereon,
defendant sued out this writ of error.

Jas. A. Baker, Jas. A. Baker, Jr., R. S. Lovett, and Frank Andrews,
for plaintiff in error.
The plalntl1'l's petition In this case states an action for tort and deceit, al-

leging the details of the transaction between plaintiff and defendant by way of
Inducement. The evidence discloses a contract between the parties, and that,
If the plalntlfl' had any cause of action, it was for a breach of the same. There
fs a fatal variance between the allegata and the probata, and the declaration
In the petition of an action of tort is not supported by the evidence, because
the evidence discloses a contract, and the plaintifl' cannot sue for tort and re-
cover for breach of contract, and the verdict and judgment are Wholly without
any legal evidence to support them. Cooley, Torts, p. 106; 1 'Valt, Act. &
Def. p. 132; 5 Am. & Eng. Ene. Law, p. 30: Benj. Sales (2d Ed.) p. 1075: 28
Am. & Eng. Ene. Law, p. 60: Johnson v. Moss, 46 OaI. 515; Boardman v.
Griffin, 52 Ind. 101; Long v. Doxey, 50 Ind. 385; Waldhier v. Railway Co., 71
Mo. 514: Buffington v. Railway 00., 64 Mo. 246; Hackett T. Bank, 57 Cal. 335;
Rothe v. Rothe, 31 Wis. 570; De Graw v. Elmore, 50 N. Y. 1; Ross v. Mather,
51 N. Y. 108; People v. Dennison, 84 N. Y. 272: Watts v. McAllister, 33 Ind.
264; Johannesson v. Borschenlus, 35 WIs. 131; Beck T. Ferrara, 19 Mo. 80;
Dean v. Yates, 22 Ohlo St. 388: People v. Cushman, 1 Hun, 73: Masten v.
Griffing, 33 Cal. 111: Cowles v. Warner, 22 Minn. 449; Cummings v. Long. 25
Minn. 337; 28 Am. & Eng. Ene. Law, 61; Sanches v. Railway CO.,88 Tex.
117, 30 S. W. 431.

Samuel R. Perryman, for defendant in error.
Under the statutory laws of 'l.'exas the pleader Is required to set forth a full

and clear statement of the cause of actIon, and such other allegations pertinent
to the cause as the plaIntiff may deem necessary to sUSotaln his suit, and state
the nature or the relief which he requests of the court. The pleading shall
consist of a statement, In logical and legal form, of the facts constituting the
plaintiff's cause of action or the defendant's ground of defense. Thls proposi-
tion virtually copies articles 1195 and 1197 of the Revised Statutes of Texas of
1879. ConstrUing these statutes In Estes v. Browning, 11 Tex. 237, It Is said:
"We have no forms of action, and If. upon the facts stated, the plalntUf be enti-
tled to recover, he may have his jUdgment; also, a trespass may be waived,
and suit brought for the value of the use and occupation." In ShIrley v. Ra.n·
way Co., 78 Tex. 131, 10 S. W. 543, it is sald, "A -tort Is generally described as
a wrong Independent of a contract. though it Is conceded that a tort may grow
out ot, make a part ot, or be coincIdent with, a contract." See, also, Cooley,
Torts, p. 3, note 1; Railway Co. v. Levy, 59 '.rex. 548; Prldgin v. StrIckland,
8 Tex. 427.

Before PARDEE and McCORMICK, Circuit Judges, and NEW·
MAN, District Judge.

PER CURIAM. This was an action to recover the title and
possession of certain cars, with actual and exemplary damages for
their unlawful detention. The plaintiff, in the circuit court, claimed
that the defendant had fraudulently obtained possessioo of the said
cars and unlawfully detained the same. There was evidence tend·
ing to establish the plaintiff's claim of ownership, and for actual
damages. The trial judge charged the jury to find for the plaintiff
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as to the title and ownership, and for the defendant on the question
of exemplary damages, to all of which there was no objection. He
submitted to the jury, on the evidence, the question as to wbether
the plaintiff was entitled to reoover the rental value of the cars
during their detention, as actual damages; refusing the request of
the defendant to instruct the jury that in no event was the plaintiff
entitled to recover anything for, or as the value of, the use and hire
of the cars in question, because the action was one for deceit, and
that the allegata and probata did not correspond, and because there
was no legally sufficient evidence upon which to base a verdict for
the plaintiff. The jury found fur the plaintiff as to the title and
possession, and further in the sum of $640, as the amount shown by
the evidence to be the reasonable rental value of the cars for the
time of their detention. The defendant below sued out this writ of
error. We have carefully considered the errors assigned, in the light
of the very able briefs of counsel, but are unable to find merit in
them. Judgment affirmed.

COLEMAN v. UNITED STATES.
(District Court, D. Kentucky. June 1, 1897.)

No. 5,298.
LEGAL DATS WORK-RIGHT OF ACTION FOR ADDITIONAL HOURS.

One employed as a laborer in the serVice of the United States, at a given
monthly salary, who, without objection, works at such employment more
than eight hours each day, and who, without protest, accepts the agreed
monthly pay, has no right of action against the government for additional
compensation for such extra hOUTS of labor, in the absence of an express con-
tract therefor.

O. G. Hulsewede and L. A. Douglass, for plaintiff.
W. M. Smith, for the United States.

BARR, District Judge. In this case the plaintiff alleges that:
"On the --- day of February, 1888, he was employed as a laborer on a

dredge boat on the Louisville & Portland Canal, in the state of Kentucky, for
the United States, at a salary of $40 per month, and continued to discharge the
duties of such position as laborer on said dredge boat at said place and at said
salary undl the 3d day of September, 1890, when he was relieved from duty
on said canal, and he has not done any work for the United States since that
time. That, during the iJime above referred to, he discharged the duties of
laborer on said dredge boat, and was so employed and performed the duties of
said laborer, and that he was compelled to, and did, work and labor as such
laborer during each and every day of said timE:, Sundays excepted, and was on
duty and worked each day for ten hours, and not less. That he never had any
special agreement or contract with the United States, or with any of its officers,
department officials, or representatives, that he was to worl{ or be on duty for
ten hOUTS per day for the same sum per month as specified above, nor did he
ever agree to work ten hours a day for the same amount of salary and pay as
for eight hours a day. That, contrary to law, he was compelled to, and did,
work, and was on duty; each day of said time, Sundays excepted, for two houril
longer than a legal day's work, to wit, eight hours per day; and the United
States then and there received the benefit and accepted his saId two hoUl's of
labor during each day of bis said time, Sundays excepted. The United States


