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the plantations and the factories thereon, established by contract made
in good faith, and not opposed to the policy of the bounty acts, but
with the evident and efficient purpose of promoting that policy, fix his
character as one of the joint producers of the sugar. It is clear that the
term “producer” is not used in any technical sense in these statutes,
and the elaborate regulations providing for notice in the application for
license seek only to definitely point out who is the beneficial owner
of the claim to the government’s bounty for the production of the
sugar. The act of March 2, 1895, reposes for its validity, in part,
at least, on the equities arising out of the situation of the parties,
precipitated by the repeal of the act of October 1, 1890 (U. S. v.
Realty Co,, 163 U. 8. 427, 16 Sup. Ct. 1120); and all of the equitable
considerations that induced, constrained, and authorized congress to
make the appropriation made by that act point to the plaintiff in
these suits as the producer, within the purview of those acts, of the
sugar that was in fact produced on the plantations in question. We
conclude, therefore, that the circuit court erred in sustaining the
peremptory plea to the plaintiff’s cause of action, and in dismissing
the billg in these cases, for which error the decrees must be reversed
and the causes remanded to that court, with directions to overrule the
pleas, and thereafter to proceed in accordance with law,
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MASTER AND SERVANT—CONTRACT OF EMPLOYMENT—CONSTRUGTION.

A contract between a corporation and a workman who has received injuries
while in its service, that he shall be paid a given rate of wages per month,
and shall render such services as he can, without any stipulation as to dura-
tion, is not an undertaking to pay such workman an annuity during the re-
mainder of his life, but a contract of employment by the month, which may
be terminated by either party at the end of any month.

Pardee, Circuit Judge, dissenting,

In Error to the Circuit Court of the United States for the South-
ern Division hof the Northern District of Alabama.

‘Walker Percy and W. L. Grubb, for plaintiff in error.
W. A. Guntor and Robert C. Redus, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and NEW-
MAN, District Judge.

McCORMICK, Circuit Judge. Frank H. Pierce, the defendant in
error, brought his action in the state court of Alabama against the
Tennessee Coal, Iron & Railroad Company, plaintiff in error, on Jan-
uary 22, 1892. His declaration, filed on the same day, is as follows:

‘“The plaintiff clalns of the defendant, a body corporate, incorporated under
the laws of the state of Tennessee, and resident and doing business in said state
of Alabama, county of Jefferson, the sum of fifty thousand dollars, as damages
for the breach of a certain contract in writing entered into between the plaintiff
and the defendant by its agent, in substantially the words and figures following,
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to wit: ‘4th of June, 1890. Whereas, I, F'. H, Pierce, while in the employ of the
Tennessee Coal, Iron & Railway Company, Pratt Mines. division, as a machinist,
was seriously hurt by a trip of tram cars on the main slope of the mine known
as ‘“Slope No. 2,” and operated by the Tennessee Coal, Iron & Railroad Com-
pany, under circumstances which I claim render the said company liable to me
for damages; but whereas, they disclaim any liability for said accident or injuries
to me resulting from same, and both parties being desirous of settling and com-
promising said matter; and whereas, the said Tennessee Coal, Iron & Railroad
Company did make me a proposition on the day of November, 1888, said
accident having occurred on the 21st day of May, 1888, that they would furnish
me such supplies from the commissary at No. 2 prison as I might choose to take,
pay me regular wages while I was disabled, and give me my coal and wood for
fuel at my dwelling, and the benefit of the convict garden at No. 2; and whereas,
said proposition was accepted by me, and carried out by the said company; and
whereas, in May, 1889, after I had resumed work, a further proposition was
made to give me work, such as I could do, paying me therefor the wages paid
me before said accident,—that is, $60 a month,—and, in addition, free house rent;
and whereas, said agreement has been faithfully kept by both parties; and where-
as, on the 4th day of June, 1890, it is mutually agreed between myself and the
said company that it will be better to give me the house rent than the supplies
of about equal amount from the commissary: Now, therefore, it is agreed that,
In view of the above propositions, which have been faithfully carried our, rhat
my wages from this date are to be $65 per month, and, in addition, I am to have,
free of charge, my coal and wood necessary for my household use at my dwell-
ing, and the same benefit from the garden as is had by others who are allowed
the garden privilege, and I, on my part, agree and bind myself to release the
said company from any and all liability for said accident, or from injuries re-
sulting to me from it, or the effects of it, and agree that this Is to be a full and
satisfactory settlement of any and all claims which 1 might have agalnst said
company.’ And plaintiff avers that in and by said agreement the said defend-
ant, for the consideration therein mentioned, became liable to pay to the plain-
tiff monthly during his life the wages stipulated therein to be paid to him monthly,
to wit, the sum of sixty-five dollars, and to furnish him at his dwelling, free of
charge, the coal - and wood necessary for his household use, and to allow him
the same benefit from the garden of the said defendant as is had by others who
are allowed the garden privilege; and plaintiff avers that others then had, and
since have had, the free use of the garden of said defendant for vegetables for
domestic use, and that this privilege is worth the sum of five dollars per month;
and plaintiff avers that he has at all times been ready and willing and offered
to do for said defendant such work given to him to do as he was able to do, and
that he has labored at the same for such reasonable time as he was able to
work and bound to work under said contract. And plaintiff avers that by the
injuries received by him from said accident mentioned in said contract, he was
permanently disabled in the use of his legs and hands; and that he was so
otherwise injured thereby that his strength and health Is such that he is in-
capacitated to reasonably do more work for the said defepdant than he has done
and offered to do since the said coniract was entered into; and that he has, at
all times since the said contract was entered into, fully carried out and performed
the stipulations on his part to be done and performed. But the plaintiff avers
that the said defendant has, without any reasonable ground for so doing, aban-
doned said contract, and refused to carry the same out, claiming that there is no
obligation upon it to pay plaintiff the wages therein stipulated to be pald longer
than it suits its pleasure to do so, and accordingly said defendant has wholly
neglected and refused to be governed by the terms of said contract, and has
failed and refused to pay plaintiff the sum of sixty-five dollars for six months
last past before the commencement of this suit, and has failed and refused to
furnish the defendant at his dwelling the coal and wood necessary for his house-
hold use for the same period, and plaintiff avers that the value of the coal and
wood necessary for his household use is worth the sum of five dollars per month,
and that sald defendant has wholly and purposely disregarded and refused to
abide by the obligations of said contract for the sald period of six months last
past before the commencement of this suit, and has wholly and entirely aban-
doned said contract, and discharged the plaintiff from its service. Wherefore the
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sald defendant became liable to pay to the plaintiff his reasonable damages,
which plaintiff avers was and is the sum of fifty thousand dollars, for its breach
and abandonment of the stipulations of the said contract above set out; and,
being so liable, and in consideration thereof, the said defendant promised to plain-
tiff on, to wit, the Ist day of February, 1891, to pay plaintiff the sum of fifty
thousand dollars, but, though often requested so to do, has hitherto neglected
and refused, and still neglects and refuses, to pay the same, to the damage of
the plaintiff fifty thousand dollars, for which he sues.”

On January 29, 1894, the plaintiff in error, defendant in the state
court, was allowed to withdraw its plea, and file demurrers to the
complaint. The demurrer was sustained by the court, and, the plain-
tiff declining to amend, the court rendered judgment in favor of the
defendant. From this judgment of the state circuit court the plain-
tiff in that action appealed to the supreme court of the state of Ala-
bama. The record before us does not show any further action in the
state court. It does show that upon application of plaintiff in error,
presented March 23, 1896, to the circuit court of the United States,
that court granted an order for the removal of the cause from the
state court to the circuit court. It appears that the defendant de-
murred to plaintiff’s complaint in the circuit court, and that the de-
murrer was overruled January 4, 1897. On the same day, the de-
fendant filed the following pleas:

“(1) The defendant, for answer to the complaint, says that it denies each and
every allegation therein contained. (2) The defendant, for further answer to the
complaint, says that the plaintiff, under and by the terms of the contract set out
in the complaint, contracted to perform for the defendant during the term thereof
such service as he was able to perform, In consideration for the promises made
by defendant therein, and the defendant avers that the plaintiff thereafter be-
came able to perform service for the defendant, and did in fact perform such
gervice for some time thereafter; and that, while engaged in the performance
of such service, the plaintiff voluntarily, and without excuse therefor, refused to
further perform such service as he was able to perform, and was in fact per-
forming, for the defendant, as required by said contract, and the defendant there-
upon discharged the plaintiff from its service; and the defendant avers that the
plaintiff failed to comply with the conditions Imposed upon him by said contract.
(3) The defendant, for further answer to the complaint, says that the contract
upon which this action is founded is not executed by it, or any one authorized
by it to bind it in the premises, and defendant makes oath that this plea is true.”

Plaintiff joined issue on the first and third pleas, and demurred to
the second plea, on the ground that said plea does not go to the whole
consideration of the contract, and is no answer to the entire action.
Plaintiff’s demurrer to ‘the second plea was sustained. On the trial
there was a substantial conflict in the testimony admitted, but there
was credible positive testimony tending to establish the defendant’s
second plea. The plaintiff testified on his own behalf, and, being
cross-examined by the defendant’s counsel, was asked to state the
conversation and agreement made and had between him and Mr, Me-
Cormack with reference to what the company would do for him when
the first agreement was made, in November, 1888. To this question
plaintiff, by counsel, objected, on the ground that this agreement
was contained or merged in the original agreement, which was in
writing. The court sustained the objection, and the defendant ex-
cepted. The defendant’s counsel also asked plaintiff to state what
the agreement between him and Mr. McCormack was which was
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made in May, 1889. The plaintiff, by counsel, made the same objec-
tion to this question, which was sustained by the court, and the de-
fendant excepted.

The court gave to the jury the following written instruction, and
no other, either oral or written:

“Under the evidence in this case, I charge you that the plaintiff Is entitled to re-
cover in this action, and the measure of his damages is the aggregate amount of
all the installments of seventy dollars for each month in default and unpaid from
the time of the commencement of the employment under the contract sued on
until the time of the trial, with interest on each installment from the time it fell
due up to the time of the trial, which amounts, under the evidence, to the sum of
$5,803.” .

In obedience to this instruction, the jury returned a verdict in favor
of the plaintiff for $5,893, on which judgment was duly rendered,
and the defendant sued out this writ of error.

‘We cannet affirm this judgment, and we find it very difficult to dis-
cuss the propositions which the case presents, because they appear
to us to be anomalous. On no view of the pleadings and proof which
we can take was the trial court justified in directing a verdict in this
case. The charge given to the jury plainly withdrew the case from
their consideration, and their action, as far as they acted, was purely
clerical. After hearing the able oral arguments submitted by coun-
sel for the regpective parties, and carefully considering the elaborate
briefs filed by each, and thoroughly examining the record, we remain
at a loss to know exactly what view of the case induced the action
of the circuit court. As has been already said, the record in this case
does not bring up before us any judgment of the state court except
the action of that court sustaining the demurrer to the plaintiff’s dec-
laration, and dismissing the plaintiff’s cause of action. We infer,
from the case remaining in the state court and being removed to the
circuit court, that the action of the state circuit court was reversed
by the supreme court. Both counsel have referred to an opinion of
the supreme court of Alabama reversing that judgment, and con-
struing the contract declared on in this case. There are suggestions
in the brief in reference to the suppression of a part of the opinion,
and some action, not very intelligible, on an application for rehearing.
The only thing that does satisfactorily appear is that the supreme
court of Alabama decided that the demurrer to plaintiff’s action was
improperly sustained, and the plaintiff’s cause improperly dismissed,
and that the judgment of the state circuit court was reversed, and
the cause remanded (19 South. 22); but the action thereon is not
presented in a way to enlighten or embarrass us in the consideration
of the contraet as it appeared in the proceedings of the circuit court,
and we are not able to construe that contract in the manner that the
judge of the circuit court must have construed it in order to have
ruled as he did on the admission of evidence, and to give the instrue-
tion embraced in his charge to the jury. It appears on the face of
the paper declared on that plaintiff was injured on May 21, 1888;
that the defendant verbally agreed to furnish him such supplies from
the commissary as he might choose to take, to pay him regular wages
while he was disabled, and to give him coal and wood for fuel at his
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dwelling, and the benefit of the convict garden,—all of which the de-
fendant did, or, in the language of the contract, carried out. It ap-
pears further on the face of the contract that after the plaintiff had
resumed work there was a verbal agreement made in May, 1889, be-
tween the parties to the effect that he should do such work as he
could do, and that the defendant would pay him therefor $60 a month,
and, in addition, free house rent, and that this agreement was falth-
fully kept by both parties until June 4, 1890, when the writing de-
clared on passed between the parties, Whlch after reciting the facts
just stated, continues in these words, viz.:

“It is mutually agreed between myself and the said company that it will be
better to give me the house rent than the supplies of about equal amount from
the commissary. Now, therefore, it is agreed that, in view of the above proposi-
tions, which have been faithfully carried out, that my wages from this date are
to be $65 per month, and, in addition, I am to have, free of charge, my ccal and
wood necessary for my household use at my dwelling, and the same benefit from
the garden as is had by others who are allowed the garden privilege; and I, on
my part, agree and bind myself to release the said company from any and all
liability for said accident, or from Injuries resulting to me from it, or the effects
of it, and agree that this is to be a full and satisfactory settlement of any and
all claims which I might have against sald company.”

It will be observed that the date of this writing is more than three
years removed from the date of the injury suffered by the plaintiff.
By the law of Alabama, such a cause of action is subject to the plea
of limitation of one year. Lesides what fully appears on the face of
this writing, the proof abundantly shows that the plaintiff resumed
work within the first year after receiving his injury, and that he had
received wages and allowances from the time of his injury up to
April 1, 1891. The plaintiff contends that the last paragraph of the
writing declared on shows the yielding of a consideration, which the
defendant cannot restore, and that this requires that the contract
shall be construed as a contract for the permanent hiring of plaintiff
by the defendant. The counsel suggests that the defendant fraudu-
lently set a trap for the plaintiff, and induced him to enter into this
contract, in order to escape liability for the personal injuries that
plaintiff had sustained. It does not clearly appear to us that this
consideration, if it was a consideration, has passed beyond the power
of the defendant to restore, or of the plaintiff to claim, to the extent
that he was in a condition to claim it at the date of the execution
of the writing. The practical effect of the construction claimed by
the plaintiff, and shown by the verdict in this case, shocks the com-
mon Judgment and conscience, and to support it would require ex-
press terms in the writing. Such express terms do not appear. On
the contrary, to us it appears that the defendant had been dealmg
tenderly with the plaintiff, on account of the very severe injuries
which the plaintiff had received in the defendant’s service; that,
while all along denying its liability for those injuries, it had done
what it could to alleviate them, and this condition of friendly accord
had progressed for more than three years. Plaintiff probably reiter-
ating his claim against the defendant for the injuries, or dwelling
upon it, and the defendant desiring to have the relations between the
parties put upon a business basis, it was certainly not a matter of
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small consequence to the plaintiff to secure the employment which
in this written agreement the defendant expressed itself willing to
continue. The proof shows that the service the plaintiff could ren-
der, and was rendering, and had been rendering for two years after
his wounds had healed, was reasonably worth about the wages and
the allowances which the defendant consented to give. It shows also
that he was not quite as efficient as a man with two good hands and
two sound legs would have been with like skill and experience, but,
to our minds, there is nothing on the face of this paper that indicates
that the defendant, for a disputed claim that was thrice barred, was
willing to give, or was giving, a binding contract to pay an annuity
to a man 55 years old at the rate of $840 a year as long as he should
live. His disability was fixed more than two years before the date
of this writing. Exactly how much he was disabled was known, not
only to him, but to the defendant. It is easier to say what the con-
tract does not mean than to declare authoritatively and clearly what
is the proper construction of the contract. The defendant contends
that it is an employment by the month, and, like every other such
employment, subject to be discontinued, at the will of either, at the
expiration of any month, or at any time, for adequate cause. This
construction comports more with the terms of the writing itself, and
we conclude it is the only intelligible construction to be put upon
ithe writing,

It appears to us that the plaintiff has been led into this contract,
and into the loss of valuable employment, by his own misconstrue-
tion of the contract. His own testimony on the trial of this case
showed clearly that in his dealings with the agent of the defendant
he relied upon the unfounded belief that he had the defendant bound
to pay him an annuity of $70 a month for the rest of his life, and that
he could work or not, as he pleased,—a kind of servant that would not
be very valuable to any employer. We conclude that the demurrer
to the declaration should have been sustained, and for the error of
the court in overruling the demurrer—without further comment on
other errors indicated—the judgment of the circuit court is reversed,
and the cause is remanded to be proceeded with in that court in ac-
cordance with the views we have expressed.

PARDEE, Circuit Judge, dissents.

NORTON et al. v. UNITED STATES.
{Circuit Court of Appeals, Fifth Circuit. June 7, 1897.)
No. 564,

Surr oN PosTMASTER'S BOND—EVIDENCE.

Rev. St. § 952, providing that “no claim for a credit shall be allowed upon
the trial of any suit for delinquency against a postmaster ®* * * upless the
same has been presented to the sixth auditor, and by him disallowed,” etc.,
does not affect the admissibility of evidence offered to show that the defend-
ant pever received the amounts with which he is charged.



