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1070. The order of sale under which the administrator of Creed T.
Pendleton sold the remaining half league to pay the outstanding debts
of the estate authorized the sale of 600 acres, or so much (not of the
600 acres, but) of the remaining half league as was necessary to pay all
the debts due by the estate of said Pendleton. The entire record in
the case shows that in the case of each order of sale issued it was in-
tended that the administrator should deal with the onehalf of the
entire league and labor, and, as the entire record may be looked to
in determining what was sold by the administrator under the approval
of the court, it is clear that under the two sales in question the entire
right of Creed T. Pendleton to a league and labor of land was intended
to be and was sold. Farris v. Gilbert, 50 Tex. 850, 355; Collins v.
Ball, 82 Tex. 259, 266, 17 8. W. 614. After the lapse of over 50 years,
every reasonable presumption should be indulged in to support titles
acquired at administrators’ sales made under orders of courts of com-
petent jurisdiction; and where, as in this case, the record shows that
the sales as made by the administrator were duly reported with ac-
companying accounts, showing the disposition of the proceeds, a con-
firmation of the sales should be presumed, if necessary, to show full
title in the purchasers. It follows, from the application of the forego-
ing propositions to the case in hand, that the trial court erred in ex-
cluding the administrator’s deeds to W. Y. McFarland and J. D. Gid-
dings, and the various deeds and transfers of titles from W. Y. McFar-
land and J. D. Giddings to the plaintiffs in error, and in giving a
peremptory instruction to the jury to find in favor of the defendants
in error (plaintiffs below) for any portion of the land in controversy.
Other questions raised by the assignments of error need not be con-
sidered. The judgment of the Cl['Clllt court is reversed, and the cause
is remanded, with instructions to grant a new trial, and thereafter pro-
ceed in accordance with the views expressed in this opinion, and as
law and justice may require,

SOUTHERN RY. CO. v. ELDER.
(Circuit Court of Appeals, Sixth Circuit. July 6, 1897.)
No. 400, )

1. RA1LROADS — OMISSION OF SIGNALS AT CROSSING — FAILURE OF RoAD OvVER-
SEER TO ErEcT SIGNK.

Under Mill. & V, Code Tenn. § 1298, requiring overseers of public roads
to erect a sign at each railroad crossing, and providing that “no engine
driver shall be compelled to blow the whistle or ring the bell at any crossing
unless it is so designated,” the servants in charge of a train are not re-
quired to give & warning of any kind of the approach of a train to a
crossing not so designated

2. BaMe—PrLEADING.

The plaintiff having alleged in her declaration that the road where the
accident occurred was a “public road,” she cannot, without amending her
declaration, be heard to claim that the road was a private one, even if it
should be conceded that that 1s material,

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee,
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This was an action by the widow of Davis Elder to recover damages for the
negligent killing of her husband while crossing the track of the Southern Rail-
way Company at a point where the railroad was crossed at rght angles by a
public road upon which the deceased was traveling. The deceased at the time
of the accident was driving in a one-horse vehicle, called a “buggy,” upon a
road which is described in the declaration as “a pubhc road leading from the
town of Cleveland, Tennessee, which crossed at grade the track of the railroad
owned and operated by plaintiff in error.” The only witnesses to the collision
were the driver and fireman upon the engine of the company. They testified
that the train was moving at about 40 miles per hour as it approached the
crossing, and was within 30 or 40 yards of the crossing when deceased was
observed to be driving on the track, and that he had not been sooner seen,
though one of them had been on the lookout ahead. They. further testified
that everything was done to stop the train and warn the deceased which was
possible after he was seen. There was a conflict in the evidence as to whether
the bell was rung or whistle sounded while approaching this crossing. The
deceased was instantly killed, and there was no direct evidence as to whether
he had stopped or looked or listened before approaching the crossing. There
was evidence, however, that the right of way on both sides of the track was
s§0 obstructed by weeds and undergrowth as that one undertaking to cross
the road in a buggy could not observe the approach of a train on either side
of the crossing until within a few feet of the track. There was a verdict and
judgment for the plaintiff below, and this writ of error was sued out by the
railroad company for the purpose of reversing that judgment.

Thos. H. Cooke, J. E. Mayﬁeld Leon Jourolmon, W L. Welcker, and
Henry Hudson, for plaintiff in error.

W. L. Humphrey, C. W. Lester, Wiley S. Ga'iton, N. Q. Adams, and
E. B, Madison, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

LURTON, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.

Section 1298, Mill. & V. Code Tenn., provides as follows:

*(1) The overseers of every public road, crossed by a railroad, shall place at
each crossing a sign, marked: ‘Look Out for the Cars When You Hear the
‘Whistle or Bell;? and the county court shall appropriate money to defray the
expenses of said signs; and no englne driver shall be compelled to blow the
whistle or ring the bell at any crossing, unless it is so designated. (2) On ap-
proaching every crossing, so distinguished, the whistle or bell of the locomotive
shall be sounded at the distance of one-fourth of a mile from the crossing, and
at short intervals till the train has passed the crossing. * * * (4) Every
railroad company shall keep the engineer, fireman, or some other person upon
the locometive, always upon the lookout ahead; and when any person, animal
or other obstruction appears upon the road, the alarm-whistle shall be sounded,
the brakes put down, and every possible means employed to stop the train and
prevent an accident,”

By sections 1299 and 1300 of the same revision it is provided that
every railroad company which fails to observe these precautions shall
be responsible for all damages to persous or property occasioned by or
resulting from any accident or colligsion that may cccur, and that no
railroad company that observes or causes to be observed these precan-
tions shall be responsible for any damages done to persons or property
upon its road. It was admitted that the crossing in question was not
designated in the manner prescribed by section 1298, and there was
evidence tending to show that the railroad company did not ring a
bell or blow a whistle, or give any other warning of approach to
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this crossing. After charging the jury with respect to what was des-
ignated by the learned trial judge as “statutory negligence” at rail-
road crossings, he then instructed the jury as follows:

“Now, in this case it is conceded that at this crossing there was no signboard
of the kind prescribed by the statute, and, that being so, the company and its
engineer, in the express language of the statute, was under no obligation to
sound the bell or blow the whistle as prescribed by the statute. * * * 1
say to you now, and before I leave this part of the case, that this statutory
requirement of sounding the bell and blowing the whistle at one-fourth of a
mile from the crossing, and at short intervals till the train has passed the
crossing, has no application to this case.”

He then instructed the jury further, as follows:

“Regardless of the statutory requirements, the court is of the opinion, and
g0 instructs you, that it was the duty of the railroad company, if a road used
as a public highway by the people in that neighborhood for traveling had been
there for such length of time and so used as that the railroad company, through
fts officers and agents, knew that it was so used, the company was under the
duty of giving reasonable notice and of exercising reasonable care at such
crossing to prevent accident, irrespective of any statutory requirement. The
distinction is that the common law, in the absence of any statute, requires no
particular signal to be given, but requires such warning to be given as would
be reasonable and prudent in notifying persons who might be crossing of the
approach of the train. It might be seen by sounding the bell or blowing the
‘whistle, or either. It might, if’' the train made a sufficlent amount of noise,
oceur by the motion of the train. Any signal which was reasonable—the giv-
ing of which would be reasonable care and caution-—would be sufficient to_dis-
charge that duty, and a fallure to give any warning of any kind reasonably cal-
culated to inform travelers of the approach of the train would render the de-
fendant liable if an accident resulted from such failure.”

The charge of the trial judge that, although this crossing was not
designated as required by the statute, yet it was the duty of the rail-
road company to give “reasonable notice and to exercise reasonable
care at such crossings to prevent accidents, irrespective of any statu-
tory requirements,” cannot be sustained if any effect is to be given to
the positive words of the statute, that “no engine driver shall be com-
pelled to blow the whistle or ring the bell at any crossing, unless it is
80 designated.” The authority of the state to prescribe rules and
regulations concerning the operation of railroads at such crossings is
not disputed, and the only question which can arise is whether the leg-
islation enacted was intended to cover the whole subject, and to re-
lieve railroads from the exercise of common-law precautions at cross-
ings where the statutory signboard had not been erected. If the stat-
ute had been silent as to the duties of railroads where crossings were
not so designated, there would be room to infer that at undesignated
crossings it would be the duty of such companies to exercise all the
care and prudence required by common law. In the case supposed,
it could be well presumed that the common law was not repealed or
altered except in the case mentioned in the statute, and that at places
80 designated no signal or precaution other than those prescribed by
the statute would absolve the railroad from responsibility. The pe-
culiarity distinguishing this statute from all others {0 which attention
has been called is that it expressly absolves railroads from blowing
the whistle or ringing the bell unless the crossing be designated by
the proper signboard. These signals are, beyond controversy, the most
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effectual of all known means of giving warning; and to say that while-
absolved ‘from using the best known and most efficient signals, or
using them at the time and place named in the statute, the duty re-
mains of .using less known and less usual methods of warning, is to
practically annul the statute without securing any adequate protection
to the public. But the instruction went further than this. The
whole question of what would be “such warning * * * as would
be reasonable and prudent in notifying persons * * * of the ap-
proach of the train” was left to the jury. If, under the circumstances
of the particular case, the jury should think that nothing less than the
blowing of the whistle or the ringing of the bell, or both, at the dis-
tance of one-fourth of a mile from the crossing, and at intervals until
crogsed, was reasonable care and prudence, it was their perfect right
to 8o find, and return a verdict accordingly. Thus, we would have the
sitnation of the lawmaking power of the state saying that, unless the
crossing is designated as required by law, the engine driver shall be
under no duty to blow his whistle or ring his bell, while the jury, act-
ing also by virtue of law, would be authorized to say on the same facts
that it was negligence not to blow the whistle or ring the bell. Such
an anomalous situation is not to be supposed, and the plain language
of this statute leaves no room for sueh.a construction. If any doubt
could be suggested as to the import of the positive provision of the
statute, it must be regarded as settled by the opinion of the Tennessee
supreme court in the case of Railroad Co. v. McDonough, 97 Tenn. 255,
37 S. W. 15,—a case which has been decided since the allowance of the
writ of error in this case. That was an action for damages sustained
by the killing of a cow at a railroad crossing. A jury was waived, and
the case submitted to the trial judge, who found generally for the
plaintiff. There was no evidence as to whether the crossing was dis-
tinguished by a signboard such as required by section 1298, Mill. & V.
Code Tenn. The railroad company insisted that it was not bound to
ring the bell or sound the whistle on approaching this crossing unless
it was first shown that the crossing was marked by the statutory sign-
board. In support of the judgment it was urged that, where it was
shown that the road was a public and much-traveled road, the law
would presume that the road overseer had discharged his duty, and
maintained the sign which the law required him to erect. To this the
court, speaking through Justice McAllister, said:

“We are unable to concur in this contention. The statute provides that the
overseer of every public road crossed by a railroad shall place at such crossing
a signal marked, ‘Look Out for the Cars When You Hear the Whistle or
Bell, and the county court shall appropriate the money. to defray the expenses
of such signs, and no engine driver shall be compelled to blow the whistle or
ring the bell at any crossing unless it is so designated. Mill. & V. Code, § 1298,
subsec. 1. It will be observed that the duty of the company to ring its bell
or sound its whistle at public crossings is not absolute, but is contingent upon
the performance of a separate and distinct duty by an independent public agent.

The company is in no default until it is made to appear that the crossing has
been designated in the manner required by the statute.”

It is true that the judgment in that case was affirmed, but the af-
firmance was placed upon another ground, there being a general find-
- ing in favor of the plaintiff below.
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It has been suggested by counsel for defendant in error that the
crossing where this collision occurred was not such a crossing as was
required to be designated by section 1298, and that, therefore, the com-
mon-law duties of the railroad company at crossings other than such
as are described in section 1298 have application. This is clearly an
afterthought. The declaration described the road as a “public road.”
Whether it had been laid off by the county authorities as a public
road does not appear, and, in view of the averment of the declaration,
it was unnecessary. Dedication by the landowner and acceptance and
use by the public are sufficient to make it a public road, without any
formal action by the county authorities. The declaration having de-
scribed the road upon which the deceased was traveling as a “public
road” precluded the plaintiff from controverting that fact without
amending his pleading. The question as to whether the statute has
any application to a mere “private road,” as distinguished from a
“public road,” was not involved on this record, and no charge was made
or requested upon this aspect of the case. We do not, therefore, re-
gard this question as involved upon this writ of error, or calling for
any expression of opinion by this court. Nashville & D. R. R. v. State,
1 Baxt. 58; Gilson v. State, 5 Lea, 163, 164. The neglect of the proper
authorities to appoint an overseer, or of the overseer to properly desig-
nate the crossing, would not alter its character as a public road. That
railroads should be absolved from the common-law duty of giving some
reasonable warning of the approach of its trains to undesignated pub-
lic road crossings may be a public misfortune, but it is one which the
public can obviate by causing the proper signs to be erected. The
absence of such a sign is notice that extraordinary care should be ex-
ercised by a traveler desiring to cross. Altogether different provi-
sions of the statute apply concerning the duty of railroads to persons,
animals, or objects which appear on its tracks at crossings or else-
where. The provisions of the third paragraph of section 1298 cover
the latter class of cases, and impose very stringent duties, and an abso-
lute liability for any failure to observe the duties prescribed by that
paragraph. The first paragraph of the section deals only with the
precautions fo be observed on approaching a crossing, and before an
object has appeared on the track. There was conflicting evidence as
to whether the duties imposed by the third paragraph of the section
had been observed, and an unobjectionable charge upon that phase of
the evidence. But for the error in the instruction as to the duty of
the railrcad company upon approaching the crossing in question the
judgment must be reversed and the cause remanded, with directions to
award a new trial.
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EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. NIXON,
(Circuit Court of Appeals, Ninth Circuit. July 1, 1897.)
No. 340,

1. L1 INSURANCE—PLACE OF CONTRACT.

‘Where an application for life insurance was made in the territory of Wt sir-
ington, and the advance premium paid there to the company’s agent, to he
forwarded to thé company, under an agreement that the insurance should not
take effect unless the premium was accepted and the risk approved by the
company in New York, and, by the terms of the policy issued, all premiums
and the policy itself were payable in New York, and proof of death was to be
there made, the policy is a New York contract, and the rights of the parties
thereunder are governed by the statutes of that state, there being no statute
in the territory or state of Washington affecting the right of the parties to
s0 contract.

2. SAME—FORFEITURE FOR NONPAYMENT OF PREMIUM—STATUTE.

The statute of New York providing that no life insurance company doing busi-
ness in that state shall have power to declare a policy forfeited for nonpayment
of premiums, anything to the contrary in the policy notwithstanding, until 50
days after it shall have mailed a notice to the assured or to his assignee, as
therein prescribed, and stating that the policy will be forfeited unless payment
is made within 30 days, unless a similar notice shall have been mailed not
less than 30 nor more than 60 days previous to the maturity of the premium,
which shall state the date of such maturity, applies to and governs a policy
issued and to be performed in New York, though the assured resides in an-
other state,

8. BAME—ACTION ON PoLICY—EVIDEKCE

Under the provision of the New York statute making the affidavit of any
officer, clerk, or agent of a life insurance company, that the notice required
by the statute to be given to a policy holder before a forfeiture of the policy
for nonpayment of premiums can be declared has been duly addressed and
mailed, presumptive evidence of such fact, evidence to rebut such presumption
may be given by the adverse party, and may consist in part of evidence of
the nonreceipt of such notice by the assured.

4. SAME—WAIVER OF STATUTORY REQUIREMENT.

The statute of New York declaring that no life insurance company shall
have power to declare a policy forfeited for nonpayment of premiums until
30 days after the notice therein prescribed shall have been given is manda-
tory, and its requirements cannot be waived by the parties.

In Error to the Circuit Court of the United States for the North-
ern Division of the District of Washington.

Thomas R. Shepard, for plaintiff in error.
Stanton Warburton, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
triet Judge.

ROSS, Circuit Judge. This action was brought by Cora E. Nixon, a
citizen of the state of Washington, and widow of Thomas L. Nixon,
upon a policy issued by the Equitable Life Assurance Society of the
United States, a corporation of the state of New York, and doing busi-
ness in the then territory of Washington, upon the life of Thomas
L. Nixon; the complainant being the beneﬁcmrw of the policy. The -
apphcatlon for the policy was made July 14, 1888, at Tacoma, in the
then territory of Washington. Among the questions and answers con-
tained in the application were the following:



