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in the secretary of war to procure ,by tbis land, and his
application to the attorI;ley general to commence proceedings therefor,
ha.s the attorney general proceeded in the proper way? 'l'he act re-
quires the practice, pleadings, form, and mode of procedure to con-
form, as near as may be, to those existing at the time in like causes
in the courts of record of the state in which the land is situated. "As
near as may be,"-thatis to say, as near as may be practicable, liot
as near as may be possible, with discretion in the judge of construing
and deciding how far to go. Railroad Co. v. Horst, 93 U. S. 301;
Phelps v. OaJ,rs, 117 U. S.239, 6 Sup. Ct. 714. In the case at bar, the
petition was filed, stating clearly the case of the petitioner. Notice
of the object of the petition was given in accordance with the 'Code
of Public General Laws of Maryland. The claimant of the land came
in, and was heard' patiently as he raised question after question, and
finally the question was left to a jury. It is true that this jury was
not composed of residents of Anne Arundel county. But the jurisdic-
tion of the court over the subject-matter is expressly given by the act
of congress, and, even if it were not so given, the federal court could
havetaken jurisdiction. "If by the law obtaining in a state suits can
be maintained in a state court, they may be maintained by original
process in a federal court when the parties are citizens of different
states." Chicot Co. v. Sherwood, 148 U. S. 529, 13 Sup. Ct. 695. The
United States can always vindicate their rights in tbeir own courts.
This being the case, and the jury being a part of the court, the ques-
tion of damages was properly submitted to the jury. And the ex-
perienced judge who tried the ca.se observed all the formalities neces-
sary. All the requirements of law were fulfilled. We see no error in
the action of the district court. The judgment of that court is af-
firmed.

HOWELL COTTON CO v. CITIZENS' NAT. BANK OF WACO.
(Circuit Court of Appeals, Fifth Circuit. June 11, 1897.)

No. 581.
PLEADING-PETITION ON ACCOUNT-Ji'AILURE TO ITEMIZE.

In a sul,t for the recovery of a balance due on a large running account
consisting of many items, a paragraph of the pE>tition which gives the ag-
gregate of the charges and credits constituting the account, but contalI1<;l
no Itemized statement, Is insufficient, and a special exception to it should
be sustained.

In Error to the Circuit Court of the United States for the North-
ern District of Texas.
W. 'V. Evans and W. W. Brookes. for plaintiff in error.
A. C. Prendergast, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and NEW-

MAN, District Judge.
NEWMAN, District Judge. This is a suit by the Citizens' Na-

tional Bank of 'Waco, Tex., against H. C. Howell and A. S. John-
son and the Howell Cotton Company, the latter a Georgia corpora-
tion, for $11,541.30, besides interest. Suit was originally brought
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in the state court of Texas, and removed to the United States cir-
cuit court for the Northern district of Texas. The bank declined to
prosecute against Howell and Johnson, but proceeded against the cot-
ton company, and recovered a verdict and judgment for $11,541.30
principal, with interest. It appears that the subject-matter of the
Buit was money furnished by the bank to buy cotton from November 7
to December 15, 1893. About December 16, 1893, a question hav-
ing arisen as to the authority of Howell and Johnson, doing busi-
ness under the firm name of A. S. Johnson & 00., to bind the Howell
Ootton Oompany for advances thus made, an agreement was en-
tered into which will be sufficient to an understanding of the case
so far as a decision is now made:
"The State of Texas, County of McLennan. Know all men by these pres-

ents that this contract, made and entered into by and between Citizens' Na-
tional Bank, of Waco, Texas, party of the first part, and Howell CQtton Com-
pany, party of ,the second part, both parties being corporations, witnesseth:
"First. Whereas, the firm of A. S. Johnson & in the name of How-

ell Cotton Company, has been engaged in the cotton business at Waco, Texas,
during the season of 1893, keeping an account with the party ()f the first part,
In the name ot the Howell Cotton Company, a large amount of money, to wit,
about $29,558.12 principal and $2219.00 interest thereon, besides interest hereafter
to aCCl1le thereon, is due saId party of the first part on said account; and
whereas, a controversy has arlsen between the parties hereto, as to whether
the Howell Cotton Company Is liable to the p:uty of the first part for said
amount above named, the saId Howell Cotton Company disclaIming any lia-
blllty to sald Citizens' National Bank, and said Citi?,ens' National Bank claim-
ing that the Howell Cotton Co,npany is liable for said indebtedness: Now,
therefore, without. either party hereto In any way waiving any rights they
may have by reason of the status of parties and the claims set up by each of
them respectively, said party of the second part does hereby agree and obli-
gate itself to guaranty and pay to said bank the sum of $3,000.00 on said
account at Waco, Texas, on or before ninety days from this date, in case said
account is not liquidated and satisfied before this from other sources, and such
balance remaining unsatisfied amounts to the sum of $3,000.00; and, if such
balance does not amount to said sum of $3,000.00, then the party of the second
part is to pay such balance. .
"Second. The party of the second part agrees to take immediate charge of

all the cotton business at Waco, Texas, which has been heretofore handled in
the name of A. S. Johnson & Co., and by them in the name of Howell Cotton
Company, and to use its best efforts in handling said cotton business so as to
realize the greatest amount of money therefrom, including collecting all amounts
due from railroads at Waco, that can be done with careful and energiltic
handling of said business for a period of time ending on the first day of April,
1894; and all the amounts and profits realized out of said cotton business so
handled and carried on by the party of the second part shall be paid to said
party of the first part on the account above named; and if the money so paid
shall satisfy sald account In full, then, and ·In that event, the party of the sec-
ond part shall not be liable to the party of the first part in any sum Whatever,
but, in case the money so paid shall fail to satisfy said account in fUll, then,
and in that event, the party of the second part shall be liable and shall pay to
the party of the first part such balances, according to the terms, stipulations,
and conditions na:med in the pr.eceding paragraph of this contract.
"Third. The party of the second part does not agree to ta);:e charge of the

170 bales of cotton which has not yet been loaded on the cars at 'Vaco, although
bills of lading therefor haw been issued in the name of A. S. Johnson & CO.,
which cotton is now on the platform of the Brazos Compress Company in 'Vaco,
and which said bills of lading have been executed by the W. N. W. Ry. Co.
As to these 170 bales, said party of the second part agrees to use its best ef.-
forts to induce H. C. Howell to turn over to said bank thE' proceeds thereof
by bills of lading, with drafts thereto attached, if he can procure them; or, in
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case he cannot do this, to sequestrate the same for the benefit of said bank,
or to take whatever other proceedings may be deemed advisable to protect it
in the matter; and whatever is or can be realized by careful management out
of the same shall be for the benefit of said bank.
"Fourth. It is further agreed and understood by and between the parties

hereto that this agreement does not exclude or estop the party of the first part
from any legal right it may have to hold said party of the second part liable,
and of suing said party of the second part, for any and all of said sums of
$29,558.12 and interest accrned and to accrne thereon that is not realized by
said bank under this agreement after ninety days from this date; and the
party of the second part does not by this contract In any way admit or confess
its liability for said amount, or any part thereof. save and except said $3,-
000.00 above named, or so much thereof as it may become liable to the party
of the first part for under the first paragraph of this contract. And the party
of the second part does not by this contract admit that A. S. Johnson & Co.
were the agents of said party, or had any authority to represent It In said cot-
ton business; It being understood and agreed by and between the parties
hereto that the rights of the respective parties shall .remain in the same statns
as they were prior to the signing of this· contract, save and except so far as
those rights are expressly modified or changed by the execution hereof.
"Fifth. In consideration of the premises, the party of the first part agrees

not to attach any of the cotton belonging to the business of said A. S. Johnson
&: Co., and not to sue and attach said cotton as the cotton of said Howell Cot-
ton Company, and agrees that said party of the second part shall take charge
of said business above named.
"Sixth. It is further agreed and understood by and between the parties hereto

that the account hereafter kept with the party of the second part In the man-
agement of said cotton business shail be in the name of the Howell Cotton
Company, and that said company will place a duly-authorized agent In Waco
for this purpose.
"It Is further agreed and understood by and between the parties hereto that

this agreement takes the place of any other agreement that may have been
entered into on this date.
"Witness our hands in duplicate this 16th day of December, 1893.

"[Signed] The Citizens' National Bank, pl'. J. S. McLendon, Pres.
"[Signed] Howell Cotton Company, by J. N. King, Mngr."

The point on which the case turns is one of pleading, which renders
it unnecessary to enter into the real merits of the case. The sixth
paragraph of plaintiff's petition was as follows:
''That in accordance with said contract, agreement, and understanding said

defendant Howell Cotton Company, between the dates on November 7, 1893, and
:March 24, 1894, did purchase at Waco and sUlTounding towns a large number of
bales of cotton, to wit, six thousand, and drew checks and drafts on the plaintiff
to pay for the same, which were during said time presented to plaintiff, and
paid by it; that the amount so paid by plaintiff at said defendant's instance
and request aggregated a large sum, to wit, two hundred and ten thonsand
($210,000) dollars; that during said time, and since then up to the filing of this
SUit, said defendant had from time to time repaid to plaintiff various sums and
amounts, so that at the time of the institution of this suit said defendant was due
to plaintiff, a balance of $14,541.30 principal, besides interest, and since the
institution of this suit said defendant has paid plaintiff $3,000 in the aggregate;
that it was also a part of said contract, agreement, and understanding that de.-
fendant would pay plaintiff interest on the amounts daily due plaintiff at the rate
of ten per cent. per annum; that defendants are in possession of all said checks
and drafts so paid by plaintiff for defendant, they having been delivered to said
defendant by it from time to time, when defendant had its pass book balanced;
and the defendants are hereby notified to produce all of said checks and drafts,
and also its said pass book, on the trial thereof,"
This paragraph was especially excepted. to by defendants as follows:
"Defendants specially except to paragraph six of plaintiff's first amended origi-

nai petition, because plaintiff undertakes to declare on aggregated amounts, and
81F.-49
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to:'sue on balances, without giving any itemized statements of any amounts, or
showing bY'any Itemized statement the balance claimed to be due plaintiff by
defendant, and said first amended original petition shows that said sums of money
sued for are composed of a great number of smaller items, and said smaller items
are not set out in plaintiff's said petition, and there is no Itemized statement
thereof attached to said petition, or anywhere shown thereon."
This. exception was overruled by the oourt. We think this action

of the cotirt wa!s erroneous. There had never been what could be
properly caBed an accouut stated between the parties. In the agree-
ment entered into in Decelll:ber, 1893, it WaJS stated that about $29,-
558.12 principal, besides interest, etc., was due. Even this is not an
agreement as to a snecific amount. It was stated to be "about" the
amount named. Subsequently the amount was reduced, and, even if
there had been an agreement absolutely as to the $29,558.12, the de-
fendant, we think, would have been entitled, on a special exception,
such as it made, to have been furnished with an itemized statement,
of the reductions, so that it could be put on notice as to why and how
it was charged. Whether the general practice would require a plain-
tiff, under circumstances such as these, to furnish the defendant with
a bill ofparliculars or an itemized statement, such certainly seems to
be the practice in the state of Texas.
In the case of Boynt()D v. Chamberlin, 38 Tex. 604, thios is held:
"In a suit upon an account, a petition falling to contain a bill of particulars does

not set out the plaintiff's cause of action in a clear and Intelligent manner, and is
defective."
In the case of Wood v. Evans, 43 Tex. 175, there was a suit for a

balance due on a promis1sory note. There was a demurrer to the
petition. The court says:
"The demurrer to the petition should have been sustained. It is alleged In the

petition that the defendant had failed to pay the note therein described, except
the amount credited on the note, and that there was still a large amount due
thereon. But neither the amount of credits nor the amount claimed to be due and
unpaid Is averred. The merE' statement of some indefinite and uncertain amount
being due to the plaintiff, for which he asks judgment, is not such a full and
clear statement of his cause of action and prayer for relief which the facts au-
thorized him to ask of the court as will warrant a judgment on his behalf. The
cause of action and its breach should be distinctly averred and set forth. The
facts sufficient to warrant a judgment should be directly and clearly alleged. It
is not sufficient that they may, by argument and Inference, be decided as con-

from the facts which are averred."
Article 1187 of the Revised Statutes of TexalS of 1879 is as follows:
"The pleadings shall consist of a statement In logIcal and legal form of the

facts constituting the plaintiff's cause of action or the defendant's ground of de-
fense."
Article 1195 states that the petition must set out clearly and fully

the cause of action.
In this case there arose a controversy as to the liability of the

Howell Cotton Company to the bank. It was afterwards agreed thwt
the amount of such doubtful liability was about twenty-nine thousand
and odd dollars. A plan was also agreed upon for the reduction or ex-
tinguishment of this indebtedness. Now, where suit was subsequently
brought for a balance of $11,541.30 as due on thios same transaction,
and the court, on exception, refused to require the plaintiff to itemize
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its claims, we think error was committed. This item of plaintiff's peti-
tion perhaps would not be subject to general demurrer, but on special
exception in the specific language set out above we are clear that the
defendant was entitled to have the items which made up this aggre-
gate furnished it. It may be said that all this oame' out on the trial,
and that no subSitantial wrong was done. But this does not appeal'.
In the unfortunate condition of this record, we are only able to con·
sider such exceptions as, under the practice, arise on the pleadings.
And why is there not a real and substantial difference to a defendaIllt
in making his defense to a suit of this sort between having the items
of the account on which he is sued furnished him in advance of the
trial and suddenly having them handed him on the trial? Of course,
harm mayor may not have resulted on this trial for this reason. That
we cannot determine, but certain it is that the request made by the
defendant when it filed this special exception for a bill of particulars
was a legal right, and should have been sustained, and in refusing to
grant it the court erred; and it was such substantial error as, in our
judgment, requires a reversal of the c,ase, and it is so ordered.

McCORMIOK, Oircuit Judge (concurring). I concur in the opinion
of my Brother, Judge NEWMAN, and his announcement of the con-
clusions of a majority of the court in its decision of this case. I go
somewhat further than he does. In my opinion, the contract declared
upon does not, in any sense known 1:0 the hiw ·of pleading, admit even
approximately the amount O!f the balance due on the account that had
been kept by A. S. Johnson & 00. in the name of Howell Cotton Com-
pany with the plaintiff. It does admit a liability for $3,000, and, as I
read it, for that amount alone. The reference to the amount of the
balance on the other account should only be construed to mean and to
say that the bank claimed a balance of about that amount, which the
cotton company disclaimed any interest in or liability for beyond the
$3,000 which it engaged to pay, and, before the judgment in this case,
had paid. The sixth clause of the agreement declared on provides for
the keeping of a running account, and implies that that running ac-
count may be considered as a continuation of the account which the
bank already had; and it is manifest that it is the balance claimed
to be due on this continuation of the account for which ,this action is
brought. According to my view of the settled practice in Texas, and
the requirements of the statute, and the decision of the courts thereon
in refel'ence to the pleadings of the plaintiff, this action should not be
maintained without the plaintiff's being required to embody in its pe-
tition or attach to it an itemized statement of the particulars of the
transactions between the parties, duly set out in the form of an item-
ized account. To state in general terms that all the items are well
known to the defendant, and are set out in its bank pass book, and
that the drafts for ea.ch of the items have been returned to the draw-
ers, and are now in the possession of the defendant, does not in any
degree meet the requirements of the statutes, and the early uniform
and oontinued decisions of the courts on that subject. The cases are
not numerous in the Texas reports, because, by the early cases, the
practice became so well settled that the matter haa not since been con-
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tested. The opinion of the majority refers to cases considered nearest
in point, and those cases refer to others that had gone before. I have
not taken the time to look for later cases. We have been referred
to uone, and I am satisfied that there can be noue in conflict with the
early decisious of the court, and whwt: I deem to be the settled practice
in that state.

CENTRAL TRUST CO. OF NEW YORKv.LOUISVILLE, ST. L. & T. RY.
CO. (HENNEN, Intervener).

(Circuit Court, D. Kentucky. June 1, 1897.)
Nos. 6,345, 6,346.

1. RAILROAD MORTGAGES-CLAIMS FOR PURCHASE MONEY OF RIGHT OF WAY-
PmORI'l'IES.
Railroad mortgage bondholders, who, by virtue of a future-acqUired prop-
clause in their mortgage, obtain an interest in or lien upon lands

demned for the use of the company, hold subject to the claim of the prior
owner for the purchase money.

2. SAME.
Holders of railroad bonds secured by a mortgage made after certain prop-

erty has been taken for the use of the road, but before compensation has been
made, take subject to the compensation which may be adjudged therefor, and
are bound by the jUdgment, though they were not parties to the suit in which
it was rendered.

S. SAME-FORECLOSURE SUIT8-PRIORTTIES-STATE JUDGMENTS.
H. owned a lot, which originally formed part of a large tract owned by 'r.,

and the only means of access to the lot was a highway running across the
front of the original tract. The highway wils discontinued by the county court
without making any other provision for access to the lots fronting thereon.
The strip that had formed the highway was thereafter condemned by a rail-
road company in proceedings brought against the heirs of T., on the theory
that the land had reverted to them, and the compensation adjudged to them
was paid. ,The railroad having. been constructed with an embankment which
interfered with H.'s ingress and egress, she sued the company for damages
thereto, and obtained a money judgment; the court holding that when the fee
reverted, if it did revert, to the heirs of T., it was subject to a contractual
easement for ingress and egress, which had preViously arisen in favor of the.
various purchasers of lots constituting part of the original tract, and for
injury to this easement damages were adjudged. A suit having been brought
in a federal court to foreclose mortgages on the railroad, H. intervened, setting
up her judgment as a preferred claim. Held, that the mortgage bondholders
were bound by the judgment of the state court, though their trustee was nOL
a party thereto, and that the judgment was entitled to priority over the
bonds.

Sweeney, Ellis & Sweeney and Kinney, Gregory & Kinney, for
intervener. .
Helm & Bruce, for Central Trust Co. of New York.
BARR, District Judge. The court, on demurrer to the interven-

ing petiti<lD, filed by Mrs. Hennen herein, indicated in a general
way its view of the law as applicaQle to her claim. The case has
come before me again, as the parties do not seem to have agreed
upon what are their respective rights, and from the briefs filed there
is an indication that both the petitioner and the railroad company
are not quite satisfied with the law which the court thought ap-
plicable in the opinion heretofore rendered.


