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age (Cohen v. Frost, 2 Duer, 335; The St. Mary, 2 Blatchf. 330, Fed.
Cas. No, 12,242), and any passenger taking baggage under his own
control carries it at his own risk (2 Add. Cont. p. 733, par. 991; Hen-
derson v. Railroad Co., 123 U. 8. 61, 8 Sup. Ct. 60). The proof is that
the libelants, except Mrs. Edith Defrier and Joe Defrier, kept their
baggage in their own possession. Those named had trunks, and they
were not protected or properly cared for by the vessel. Their con-
tents were damaged by water, and the vessel is liable therefor. I
award Mrs. Defrier $388 for the damage to her baggage, as shown by
the evidence. She was allowed to occupy the cabin, and was fed from
the master’s table, and she makes no claim for damages other than
for the damage to her baggage. I award Joe Defrier $50 for the
damage to his baggage, and to each of the libelants, except Mrs. Edith
Defrier, I award the sum of $50 as damages for their treatment, on
the count as to the supply of food. A decree will be entered ac-
cordmgly. A j

NORTH AMERICAN COMMERCIAL CO. v. UNITED STATES.
(Circuit Court of Appeals, Ninth Circuit. June 7, 1897.)
No. 337.

FoRFEITURE OF VESSEL To UNITED STATES—LIENS FOR SUPPLIES.
The forfeiture of a vessel to the United States does not cut off liens of inno-
cent parties for -supplies. furnished in a foreign port prior to the act for
which the forfeiture is declared. T4 Fed., 246, reversed,

Andros & Frank and Williams, Wood & Llnthlcum, for appellant.
Daniel R. Murphy, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

GILBERT, Circuit Judge. The schooner Louis Olsen was on
November 25, 1895, condemned as forfeited to the United States, for
having, on September 2, 1895, killed fur seals within the prohibited
zone of 60 miles around PI‘lbllOV Islands, in violation of the act of con-
gress approved. April 6, 1894. Under the decree of condemnation,
the schooner was sold, and the proceeds of the sale were paid into the
registry of the court. On December .9, 1895, the North American
Commercial Company filed its libel of intervention against the vessel
and the proceeds, alleging that in July, 1894, at the port of Dutch
Harbor, a foreign port; at the request of the master of the Louis Olsen,
and on the credit of the vessel, the company had furnished the vessel
with provisions, supplies, and other necessaries, amounting to $400;
that the vessel was then about to go upon a sealing voyage, and the
said supplies were used by the vessel on the voyage upon which she
was engaged when she was seized; that they were essential for such
voyage, and were furnished in good faith, and without knowledge
that any illegal venture or voyage was about to be undertaken. The
United States filed an exception to the libel, as impertinent. The
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exception was sustained, and a final decree was entered, dismissing
the hill.

The intervener appeals from the decree, and on the appeal presents
the question whether the condemnation of a vessel as forfeited to ’ghe
United States defeats a maritime lien created in good faith prior
to the illegal act for which the forfeiture is declared. This precise
question does not appear to have been before presented for decision,
except in the single case of The Florenzo, Blatchf. & H. 52, Fed. Cas.
No. 4,886, to which reference will be made hereafter. Both the
appellant and the appellee cite and rely upon the decision of the su-
preme court in the case of The St. Jago De Cuba, 9 Wheat. 410, in
which it was held that forfeiture does not overreach maritime liens
which attached between the date of the illegal act and the subse-
quent seizure of the vessel for forfeiture on account thereof. In that
case, an American vessel, whose owner resided at the port of Balti-
more, was sent out in ballast to ‘Cuba. There she was colorably con-
veyed to a resident of that island, and was furnished with a Spanish
coasting license, and thence she proceeded on a voyage to Havana,
thence to Matanzas, where she was equipped for the African trade.
On her voyage to the coast of Africa, she was pursued by hostile ves-
sels, and was compelled to put into Baltimore to refit. 'While there,
she was libeled by the United States for violation of the slave-trade
acts, and was condemned as forfeited. On the appeal to the supreme
court, the question arose whether the liens of material men who re-
fitted her in Baltimore upon her return, and subsequent to the illegal
acts for which she was forfeited, were subsisting liens upon the ves-
sel, the material men claiming to have furnished the supplies upon
the belief that the vessel was, as she claimed to be, a Spanish vessel,
and that they were ignorant of the fact that in reality her home port
was Baltimore. In discussing the question whether the prior for-
feiture of the vessel to the United States should preclude the general
rights of the material men, and place them on the footing of subse-
quent purchasers, whether with or without notice of the forfeiture,
the court said: ‘ ,

“These questions are all solved by a reference to the nature, origin, and
objects of maritime contracts. The precedence of forfeiture has never been
carried further than to overreach common-law contracts entered into by the
owner, and it would be unreasonable to extend them further. The whole ob-
ject of giving admiralty process and priority of payment to privileged credit-
ors is to furnish wings and legs to the forfeited hull, to get back for the bene-
fit of all concerned; that is, to complete her voyage. There are two considera-
tions that fully illustrate this position. It is not in the power of any one but
the shipmaster—not the owner himself—to give these implied liens on the ves-
sel; and in every case the last lien given wilil supersede the preceding. The
last bottomry bond will ride over all that precede it, and an abandonment to a
salvor will supersede every prior claim, The vessel must get on. This is the
consideration that controls every other; and not only the vessel, but even the
eargo, is sub modo subjected to this necessity, * * * We concur, then, in

the opinfon of the court below that the fair claims of seamen and subsequent
material men are not overreached by the previous forfeiture.”

Upon the part of the appellee it is urged that it is only because the
supplies were furnished subsequent to the illegal act in the St. Jago
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De Cuba Case that the lien therefor was protected by the court, and
that the purpose of such protection was to sustain the ship’s credit,
and enable her “to get back for the benefit of all concerned; that is,
to complete her voyage.” If such were the reason upon which the
decision in that case was based, the facts to sustain it did not exist
in the record which was then before the court. At the time when
the supplies were furnished the vessel, she was in her home port. It
was there that she was seized, upon the libel of the United States.
So far as the libelant was concerned, there was no benefit to be gained
by her being fitted out to proceed thence to any other port. Indeed,
the supplies were furnished to enable her to leave the jurisdiction
of the United States, and proceed a second time upon an illegal
voyage. The only ground on which a lien for supplies furnished after
forfeiture can be favored is that it is for the benefit of the new title
which vests in the United States. It certainly cannot be asserted
as a general principle that all supplies furnished after the illegal act
will result in benefit to the new title, or that it will be of advantage
to the United States to enable a vessel to get on, no matter where she
may be. We do not think it was the intention to place the lien upon
so narrow a ground. The general principles announced in that case
are broad enough to cover all cases where materials and supplies have
been honestly furnished a vessel in a foreign port, to enable her to
proceed. They apply as well to maritime liens created before the
commission of the illegal act as to those subsequent thereto. The
language above quoted, “The precedence of forfeiture has never been
carried further than to overreach common-law contracts entered into
by the owner,” excludes from its operation all liens of material men,
no matter at what date they may have attached.

In the later case of The Siren, 7 Wall. 152, the supreme court
clearly intimated that such was the scope of its prior decision. Re-
ferring to the liens of material men, which were held to be protected
in the 8t. Jago De Cuba Case, it said: “These claims arose subsequent
to the illegal acts which created the forfeiture; yet they were not
superseded by the claim of the government.” It is the clear impli-
cation of this language that, if the claims had arisen prior to the
illegal acts, in the opinion of the court still stronger reason would
have existed for their protection, as against the claim of the govern-
ment.

The Florenzo, Blatchf. & H. 52, Fed. Cas. No. 4.886, was a case
of seizure for violation of the act of December 31, 1792, under which
it was declared that “such ship or vessel, together with her tackle,
apparel and furniture, shall be forfeited.” It was held that the for-
feiture, under the statute, does not avoid the liens of seamen and
material men existing at the time of the forfeiture.

There are in other cases expressions of the opinions of admiralty
courts upon this subject, which, while they fall short of actual ad-
judications, nevertheless indicate the views of judges learned in the
law. In U. 8. v. Wilder, 3 Sumn. 308-314, Fed. Cas. No. 16,694,
Judge Story, in delivering the opinion of the court, said:
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It is by no 1megns. true that lens existing on partieular things are dlsplaced.-
by the governmient becoming or suéceeding .to the proprietary interest. The
lien of seaimmen’s wages and of bottomry bonds exists in all cases as much
agalpst the government becoming proprietors, by way of purchase or forfeiture:
or otherwise, as it does against the; particular things in the possession of a
private person.” :

This language was quoted with approval by the supreme court in
The Siren, 7 Wall. 160,

In The ‘Mary Anne, 1 Ware, 104, Fed. Cas. No. 9,195, referring
to the lien of an attaching credltor, Whose lien was created prior to:
the seizure on which the vessel was forfeited to the United States,
the court said:

“It is not a claim like that of seamen’s wages, or that of material men,
which overreaches the forfeiture. The attachment operates only to the extent
of the debter's interest, to whose rights, so far as his lien goes, the attaching
creditor succeeds, while the maritime lien of seamen for their wages, and of
material men for supplies and repairs, is a species of proprietary interest in
the thing itself, which is independent of the title of any particular individual.
It inhetes in the thing, whoever may be the general owner.”

The Maria, Deady, 89, Fed. Cas, No. 9,075, was a case of forfei-
ture, under section 27 of -the registry act of December 31, 1792. The
court sajd:

*Nor doI wish to be-understood as admitting that a forfeiture .of a vessel
affects the llen of the crew thereon, unless such forfeiture is caused upon. or
by the voyage on which such wages‘ are earned; and that, too, by the vessels
being employed in some transaction or voyage which is made a crime for ‘any
one to aid or participate in, or the unlawful purpose of which Is manifest to
the commonest understanding.”

In The Ranier, Deady, 438, Fed. Cas. No. 11,565, the same Iearned
]udge said:

“But if the forfeiture of the boat or an interest therein was absolute, and
transferred, the property thereln from the time of the violation of the aect to
the United States, still it seems that it would be subject to the claims of the
seanien and material men, The United States would take it as a purchaser
cum ‘onere.”

In The City of Mexico, 28 Fed. 207, in a case of a scizure and for-
feiture of a vessel, it was held that where the seamen have been
ignorant of the character of the illegal voyage, and innocent of
knowingly participating in the wrong, their wages will be paid in
preference to the claim of the government, although the vessel may
be forfeited.

In The Jennie Hayes, 37 Fed. 373, which was a case of seizure to
recover penalties for violation of certain provisions of the Revised
Statutes, the court said:

“The question for determination 1s a8 to the priority of the liens. The fact
that the government has, by purchase, forfeiture, or otherwise, become the
owner of a vessel, does not, ipso facto, displace or defeat liens in favor of

seamen or material men, is settled by the decisions of the supreme court in the
cases of The St. Jago De Cuba, 9 Wheat. 409, and The Siren, 7 Wall. 152.”

Counsel for the appellee cites the case of Six Hundred Tons of Iron
Ore, 9 Fed. 595, in which the court divides the statutes providing for
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forfeitures into two classes,—the one forfeiting the offending res
without reference to liens of innocent holders or the claims of bona
fide purchasers without notice; the other only condemning the in-
terest of the guilty owner, and preserving the rights of honest lien-
ors or purchasers. In that case the court said:

“Whether the statute falls within one class or the other depends upon the
phraseology used by congress in its enactment. Where it makes the forfeiture
absolute, it is within the former class, and the forfeiture is incurred at the
time of the commission of the act which works the condemnation, and the title
is vested in the United States from that date. No matter how long afterwards
proceedings are taken to enforce the forfeiture, the right of the government:
runs back, by relation, to the time of the commission of the wrongful acts,
and cuts out all intervening claims, however innocent.”

It is not to be supposed that, in expressing thus broadly the effect
of a forfeiture, the court intended to include the material man’s lien
among the “intervening cclaims” which are extinguished thereby, for
the St. Jago De Cuba Case holds directly to the contrary.

The light afforded by these decisions and the expressions of the
courts, added to that to be derived from a consideration of the nature
and purpose of the material men’s lien and the policy of the law in
recognizing the same, leads us to the conclusion that the right of
a lienor, who in good faith has furnished supplies and materials
to a vessel, in ignorance of any purpose on the part of her master
or owners to devote her to an illegal use, should not be overreached
by a subsequent forfeiture of the vessel. The lien, as has often been
said, is created for the benefit of the ship, to enable her to reach her
destination. It would seriously impair the power of her master to
procure supplies in a foreign port upon her credit if the material
man is to hold his lien subject to the contingency that the vessel
may incur forfeiture under one of the many provisions of law, the
violation of which would render her liable thereto. It would be of
little avail to bhestow such a lien, and at the same time to give the
lienor so uncertain a tenure. We think that the exceptions should
have been overruled. The decree of the court below will be reversed,
and the cause remanded for further proceedings not inconsistent with
these views.
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McDONALD v. SELIGMAN et al
(Ciretit Court, N, D. California. June 22, 1897.)
No. 12,365.

1. FEDERAL CoURTS—JURISDICTION—ANCILLARY PROCEEDING.

A bill in equity filed inn the eircuit court against the parties to an actlon at
law, which has proceeded to judgment in sai@ court, to enjoin the enforce-
ment of such judgment, and for permission to the complainant to intervene in
said action and set up a defense, is ancillary to the original action; so far as
the question of jurisdiction is concerned, and may be maintained without re-
gard to diversity of citizenship.

2. JupeMENT—REs JubpicaTa—EQUITY.

One who has filed a petition to be allowed to intervene and defend in an
action at law In the circuit court between citizens of another state and a
municipal corporation of which he is a citizen and a taxpayer, and whose
petition has been deried on the ground that his status as a taxpayer did not
‘entitle him to intervene, cannot afterwards maintain a bill in equity in said
court to enjoin further proceedings in the action at law, and for leave to in-
tervene therein.

C. N. Clement and 7T. C. Judkins, for complainant.
Jesse W. Lilienthal and J. W. Goodwin, for respondents.

MORROW, Circuit Judge. This is a bill in equity by Mark L. Mc-
Donald, a citizen of the state of California, against James Seligman
and Isaac N. Seligman, residing and carrying on business as co-part-
ners in the city and state of New York under the firm name and style
of J. & W. Seligman & Co., and the city of Santa Rosa, a municipal
corporation of the county of Sonoma, state of California, within the
Northern district of California, to enjoin the respondents, James and
Isaac N. Seligman, from further prosecuting an action at law pend-
ing in this court, and entitled “Seligman et al. v. City of Santa Rosa,”
until the final determination of this suit; and, further, that the com-
plainant be permitted to intervene in said action at law, so that he
may set up facts alleged in his bill to constitute a defense to said
action, in order that the same may be tried and adjudicated upon its

merits, and that such further and other relief may be granted to the
complainant as he may, in equity and good conscience, be entitled to.
The case now comes up on an order to show cause why the injunction
prayed for, restraining the action at law referred to, should not be
granted., The respondents, James and Isaac N. Seligman, have ap-
peared specially, through their solicitor, Mr. Jesse W. Lilienthal, to
regist said motion. The action at law, which it is now sought to re-
strain and enjoin, was brought in this court by James and Isaac N.
Seligman, the two respondents in the present suit, against the city
of Santa Rosa, the othér respondent in. this suit, to recover the sum
of $10,395, alleged to be due the plaintiffs on account of 5 bonds,
with 190 coupons, issued by the city of Santa Rosa. That case was
submitted to the court on the complaint and the answer, and, after
due. consideration, judgment was entered in favor of the plamtlﬁs,
James and .Isaac N. Seligman, the respondents in the present suit,
for the sum of $10,131. See opinion filed April 10, 1897. 81 Fed.
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