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taxes undera·fraudulent assessment, this was good matter of defense.
The case of Turpen v. Booth, 56 Cal. 65, cited by counsel for defend-
ants, 'Was a case where it was attempted tosue a grand juror for his
alleged erroneous and maJicious conduct as such. Manifestly, such a
judicial officer should be clothed with a complete immunity from
private suits. See, in this connection, the leading case of Yates v.
Lansing, 5 Johns. 29l.
Although the proposition is not entirely free from doubt, still I

think the better rule to follow is that an assessor, although acting
judicially when listing property for assessment, and not liable for mere
errors or mistakes of is nevertheless liable to be sued for
damages resulting from au excessive assessment made maliciously or
corruptly. As the complaint in this case alleges specifically that the
excessive assessment was made maliciously, with intent to oppress
and injure the plaintiff, the demurrer should be overruled, and it is
so ordered.
With reference to the motion to strike out the ninth and tenth

allegations, relating to the mortgaging of the property alleged to have
been excessively assessed, on the ground that such allegations are im-
material, it is sufficient to say that I regard the allegations as material
and germane to the allegations of excessive assessment. The motion
to strike out is therefore denied.

WADE v. TRAVIS COUNTY, TEX.

(CIrcuIt Court of Appeals, Fifbh Circuit. June 16, 1897.)

No. 527.

1. VAUDITY OF COUNTY BONDS-CONS'flTUTIONAL REQUIREMENT TO LEVY TAX
TO PAY.
The provisIon of Const. Tex. art. 11, § 7, that "no debt for any purpoge

shall ever be IncUlTed In any manner by any city or county, unless provIsIon
is made at the time of creating the same for levying and collecting a suf-
ficient tax to pay the interest thereon and provide at least two per cent.
as a sinking fund," applies to all cities and counties, and is not restricted
to counties and cities bordering on the Gulf coast, which, by the preceding
sentence of that section, are authorized to levy and collect a tax for the
construetion of sea walls, breakwaters, or other sanitary purposes, and to
create a debt therefor, and iE\sue bonds in evidence thereof.

2. ()OURTS-STATE DECISIONS.
A decision of tllehighest court of a state construing a provision of the

state constitution limiting the power of counties and cities as to the creation
of debts, is bindIng on the federal courts.

Error to the United States Circuit Court for the Western District
of Texas.
J. P. Blair, T. B. 'Cochran, RoM. G. West, and T, W. Gregory, for

plaintiff in error.
Franz Fiset, for defendant in error.
Before PARDEE, Circuit Judge, and NEWMAN, District JUdge.



WADE V. TRAVIS .cOUNTY, TEX.

NEIDfAN, DistdctJudge. Suit was brought in the United
States circuit court for the Western of Te;x.as by the plaintiff
in error against the defendant in error, Travis county, Tex., to recover
upon interest coupons which had been detached from 47 bonds issued
by Travis county for the purpose of building an iron bridge across the
Colorado river. The coupons were for $60 each. The defendant de-
murred to plaintiff's petition, the demurrer was wstained, and an ex-
ception duly entered. The question in the case is whether the bonds
issued by the county. of Travis, and from which the coupons sued on
were detached, were issued in conformity to law and to the constitu-
tion of Texas on the subject. This question of. the validity of the
bonds depends first and mainly on the construction of a provision of
the constitution of Texas,-section 7, art. 11. Section 7 is as fol··
lows: . '"
"All counties and cities bordeI1ng on the coast of the Gulf of Mexico are

hereby authorized, upon a vote of two thirds of the taxpayers therein (to be
ascertained as may be provided by law) to levy and collect suclh tax for con-
struction of sea walls, breakwaters or sanitary purposes US may be authorized
by law, and may create a debt for such, works and issue bonds In evIdence
thereof. But no debt for any purpose shall ever be Incurred in any manner
by any city or county, unless provision Is made at the time of creating the
same for levying and collectlnga sufficIent tax to pay the Interest thereon and
provIde 8It least two per cent. asa slnking,fund; andtbe condemnation of the
light-of-way for the erection of such works shall be fully provided for."

The contention for the defendant in error is that the latter clause
of this section, that "no debt for any purpose shall ever be incurred in
any manner by any city or county, unless provisidn is made," etc., is
applicable to the contract made by the county for tbe building of this
bridge, and that, the petition of the plaintiff failing to show com-
pliance with it, the contract is void, the bonds illegally issued, and the
county not bound for their payment. The contention, on the other
hand, is that the language of this last clause must he read in connec-
tion with the preceding portion O'f the section, and, taking that section
together with existing conditions, and the action of the constituti()nal
convention in connection with the adoption of this section, that this
last clause must be held, as the former part of the section, to apply
only to the counties bordering on the coast of the Gulf of Mexico. It
is said that immediately preceding the action of the convention in
placing this section in the constitution a great hurricane had swept
over the Gulf coast, causing the city of Galveston to be submerged,
and resulting in much destruction to life and property on the entire
coast. It is said that this caused section 7 to be placed in the con-
stitution, and that it must be read and construed in the lig-ht of the
situation at that time. We do not understand this last clause to be
so restricted. It seems to us to be entirely separate from the preced-
ing part of the section, and to refer to all the cities and counties of the
state. Judge Maxey so held in the court below, and we agree with
him that this is the proper construction of the section. 72 Fed. 985.
This is the view heretofore taken by this court of this section of the
constitution of Texas, as will be seen by an examination of the caseg
of Millsaps v. City of Terrell, 8 O. C. A. 554, 60 Fed. 193, aud Quaker
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Oity Nat. Bank. v. Nolan 00., 14 O. O. A. 157, 66 Fed. 883. While
the question made here was not distinctly made in those cases, the
court seems to act in both cases upon the assumption that the con·
struction which applies the latter part of the section to all cities and
counties in the state is the correct one. But. even if the question was
doubtful here, we would be controlled by the decisions of the supreme
court of Texas construing this provision of the state constitution.
An examination of the decisions of that court leaves no doubt that its
construction is in accordance with that of the circuit judge in the
case at bar.·
In the opinion of the cOiUrt in the case of Oity of Terrell v. Dessaint,

71 Tex. 770, 9 S. ·W. 593, this language is used:
"Section 7 ot the same article contains this still more emphatic declaration:

'But no debt for any purpose shall ever be incurred in any manner by any
city or county, unless provision is made at the time of creating the same for
levyhig and collecting a suffiCient tax to pay the interest thereon, and to pro-
vide at least two per cent. as a sinking fund.' In Corpus Christi v. Woessner,
58 Tex. 462, it was intimated that there might be a question whether the
provisions quoted applied to cities other than such as have more than ten
thousand inhabltanrt:s; but the determination of the point was not necessary
to the decision of that case,and it wlisnot decided. The question is presented
in the case before us, and we are of opinion· that they must be held to apply
to all eitles alike. It is true thatseetlon 5 relates mainly to cities having more
than ten thousand inhabitants, and provides· that they may be Chartered by
special acts of tjle legislature, and fixes. the limits of their taxing power.
Section 7 also relates In the first place to counties and cities upou the sea
coast, and authorizes them 1:0 levy and collect taxes for the construction of
sea walls, breakwaters, and sanitary purposes, and to create debts for these
objects. But the provisions we have quoted contain no word or words wlIic'h
restrict their application to the cities previously mentioned in the same section.
The language is general and unqualified, and we find not-hing in the context
to indicate that the framers of the constitution did not mean precisely what
is said; that is, that no city should create any debt without providing by taxa-
tion for t'he payment of the sinking fund and interest."

In the case of Nolan· Co. v. State. 83 Tex. 182, 17 S. W. 823, the
latter clause of the section of the constitution underc6nsideration is
treated as applying to all counties of the state. Page 200, 83 Tex.,
and page 829, 17 S. W.
It is said that in deciding the case of City of Waxahachie v. Brown,

67Tex. 519,4 S. W. 207, the court took a different view of this clause
of section 7, and in fact restricted its application to cities and countie&
bordering on the Gulf of Mexico; and that decision, it is argued,
entered into and became a part of the contract for building the bridge
and issuing the bonds in the case here. Without determining wheth-
er or how far that decil5ion of the supreme court, even if it went to the
extent claimed, would have the effect indicated, it is sufficient to say
that an examination of that case shows that it was not the intention of
the court to construe this clause of the constitution at all. The only
mention made in that decision of this provision of the constitution was
incidental, and only made in the summing up of the different consti-
tutional provisions bearing upon the question under consideration in
that case. The question made here was not made there, and there
was evidently no on the part of the court to decide it. The
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opinion we entertain of the proper construction of this clause of the
constitution, the former decisions of this court, and the decisions of the
supreme court of the state of Texas all combine to sustain the circ';lit
judge in his decision on this question in the court below. The opm-
i10n in Brazoria Co. v. Youngstown Bridge Co. (recently decided in this
court) 80 Fed. 10, is in harmony with, and fully supports, the conclu-
sions herein announced. The judKIllent of the court below sustain-
ing the demurrer to the plaintiff's declaration should be affirmed. and
it is so ordered.

DEFRIER et al. v. THE
(District Court, S. D. Alabama. April 10, 1897.)

No. 764.
1. SHIPPING-TREATMENT OIl' PASSENGERS-LODGING, BEDDING, ETC.

Passengers who come aboard a vessel mainly engaged in the carriage of
freight, after the cabin room is all taken, and who for two days, while load-
ing is going on, make no claim to cabin accommodations or for bedding, are
to be considered as impliedly agreeing that their ship room and quarters
are to be on deck, and that such accommodations are to be deemed reasonable.

2. SAME.
A vessel is not bound, in the absence of special contract, to furnish beddIng

for steerage or deck passengers.
8. SM.lE-iNSUFFICIENCY OF FOOD.

In the absence of special contract to the contrary, a vessel Is bound to fur-
nish a sufficient quantity of suitable food for deck passengers, and is liable
in damages for the failure to do so when It Is within his power.

4. SAME-DAMAGE TO BAGGAGE.
Deck passengers, whose baggage is not in trunks, and who keep It in their

own possession, cannot 'hold the ship liable for its loss or damage.

This was a libel by Joseph Defrier and others against the steamship
Nicaragua to recover damages suffered because of alleged insufficiency
of food and accommodations furnished to them as passengers.
Smith & Gaynor, for libelants.
Pillans, Torrey & Hanaw, for claimant.

TOUL?tfIN, District Judge. A person who undertakes, thongh
only on that particular occasion, to carry for hire, without special
contract, incurs the responsibility of a common carrier. 2 Add.
Cont. p. 715, and note. A contract for passage by water implies
something more than ship room and transportation. It includes
reasonable comforts, necessaries, and kindness, and suitable food
and the common means of relief in cases of Sickness. Chamberlain
v. Chandler, 3 Mason, 242, 5 Fed. Cas. 413. It is the duty of the com-
mon carrier by water to 'provide his passengers with comfortable
accommodations, and with a sufficient supply of wholesome food,
unless there is a contract to the contrary or a fair understanding to
the contrary; and the carrier must SUbject his passengers to no suffer-
ing or inconvenience which can be avoided by reasonable care and
effort. While the carrier has no right to carry an additional passen-


