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bOat Co., 43 N. Y. 75: "A party cannot avail himself of the defense of
'inevitable accident,' who by his own negligence gets into a position
which renders the accident inevitl;l.ble." Under the facts of this case,
the defense of inevitable accident cannot avail the claimants.
Bridges v. Railway Co., L. R. 6 Q. B. 377, 391.
We next take up the question of damages. That the libelant was

very seriously injured is clearly established by his own testimony,
and that of the physicians who testified. The severity of his injuries
is not disputed. His skull was fractured by the blow, resulting in
paralysis and permanent injury of a very grave character. It was
testified that there was also a possibility of imbecility or insanity
supervening as a consequence of the injuries he had sustained, and
that his earning capacity had been entirely destroyed, with no pros-
pect of recovery. When injured, he was 29 years of age, and in good
health. He was unmarried, and his earnings amounted to $3 a· day
as stevedore and longshoreman. I think that, under all the circum-
stances of the case, and, particularly, in view of the fact that his
earning capacity has been destroyed, the libelant should be allowed
the gross sum of $6,000. A decree in that amount will be entered in
favor of the libelant, with costs.

THE W. B.

roHEELE v. THE W. H. GRATWIOK.

(District Court, N. D. Illinois. June 1, 1891.)

COLLISION-MuTU,U FAUl,T-Tow AND SAIL-FOG.
A schooner colllded In Lake Michigan, during a fog, with a barge toweO

by a steamer. The barge did not ring a bell so as to be heard on the other
vessels, and the schooner might have avoided the colllsion by porting her
helm after hearing the steamer's whistle. Held, that the damages should
be divided between the barge and the schooner, both being to blame.

Libel by Henry Scheele, Jr., against the steamer W. H. Gratwick,
and Barge 133, to recover damages resulting from a collision.
Schuyler & Kremer, for libelant.
Goulder & Holding, for claimants.
Hoyt, Dustin & Kelley, .for Barge 133.

GROSSOUP, District Judge (orally). The libel is to recover damages
growing out of a collision between the schooner Sunrise and Barge
133, in tow of the steamer Gratwick, occurring in the middle of
Lake Michigan, nearly opposite the city of Racine, on the morning
of May 21, 1896. The Sunrise, a three-masted schooner, was bound
to the Straits of Mackinaw, and at the time of the collision was tak-
ing a course N. N. W., carrying all her lower sails. The wind was
S. S. W., and of I'ufficientforce to drive the, at from four to
five miles per hour. Tbe barge was of the whale-back pattern, with-
out engines for locomotion, and was bound to South Chicago in
tow of the steamer Gratwick. The weather was foggy, a fog hav-
ing set in during the night preceding. The course of the schooner
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at the time of the .collision was such that it crossed that of the
steamer and its tow at an angle of from 3 to 3i points. The schooner
struck the tow line about 75 feet in advance of the barge, and was
struck, in turn, on her starboard bow, by the nose of the barge;
the stroke being hard enough to carry away the schooner's bow and
cause her, within a short time, to sink. The evidence satisfies me
that the steamer, before and at the time of the collision, was blow-
ing regularly, at intervals of about one minute, her fog whistle. I
am not at liberty to believe from the evidence that the schooner
failed to blow her horn. The evidence of the crew all concurs to
that effect, and the crew on the steamer and the barge heard at
about that time fog signals, which they now say belonged to a
schooner that passed them and went astern. The crew on the barge
all testify that the bell was rung, each stroke following immediately
after the dying out of the steamer's whistle, and that this occurred
up to the moment of the collision. None of the three vessels were
ever in sight of each other, although the tow line was only 900
feet long, until the barge and the schooner were immediately upon
each other. It is singular that the steamer's whistle was not heard
earlier by those on the schooner, though the wind being from the
south would have a tendency to retard its transmission, and equal-
ly singular that the schooner's fog horn was not heard earlier by
the steamer, for the wind was in its favor. But a great deal of
allowance must be made for the bias of the witnesses in respect to
these details, each crew doubtless thinking that an earlier appre-
hension of the other's signals would be detrimental to the cause of
their There may have' been atmospheric conditions at that
time and place that interfered with the transmission of sound, but
my best belief is that the respective crews, or those on the lookout,
heard these signals earlier, and when they were still further apart,
than the testimony now indicates.
Taking this for granted, there is no phase of the situation that

required the steamer to turn from her course. She was running as
slowly as the rules required, and she had no reason to know that
the course of the schooner would cross her course. Had she known
that, I know of nothing she could have done, except to stop, and
that would have exposed· her, and the schooner as well, to as much
danger as a continuance of her course. I dismiss, therefore, the
steamer from all fault.
The only maneuver that would, under all the circumstances, have

avoided the collision, was a change in the course of the schooner from
N. N. W. to a more northerly course, by putting her helm hard a-port.
This maneuver would bave been impressed upon her as an urgent
necessity if, after having heard the steamer's whistle at a short dis-
tance on her port beam, she had heard also a bell on the barge in
the steamer's wake. She would then have fully realized that the
steamer had a barge in tow, and that she was crossing their line in
dangerous proximity to the barge. The failure of the schooner to
hear the bell, therefore, is a potent element in the causes leading to
the collision. While the crew on the barge testify to having rung
tbe bell, it was heard neither on the schooner nor the steamer. This
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latter fact, coming as it does from a disinterested source, is of con·
trolling importance. The bell was hung on the forward turret, im·
mediately behind it, and near its top, and was 15 inches across the
mouth and 12 inches deep. It is said to have been hung at the usual
place for bells on such vessels. The object of the regulation reo
quiring a bell on a barge to be rung is that it should be heard.
This bell was not heard on the steamer for six or seven hours pre-
ceding the collision, and either it was not rung, or else it was, by
reason of its location or its quality, inefficient for the purposes of
a signal, or else the atmospherio conditions then prevailing.were so
abnormal as to interfere with the successful working of an efficient
bell. While there are in the books well·authenticated instances of
atmospheric area impervious to sound, none have been called to my
attention that covered more than a few miles in distance, or a lit-
tle while in time. The abnormal character of the condition relied
upon by the barge here must have extended over a space from 20
to 40 miles in length, and through a time covering 7 hOUrs, for the
bell had' not been heard on board the steamer since a quarter before
1 of the afternoon preceding thecoIlision. Such abnormal atmos-
pheric condition, both as to space and time, may not be impossible;
but, it is certainly among the high improbabilities, and I do not feel
justified in admitting it as one of the facts in this case. I hold,
therefore, the barge to have been at fault, either in not having had
an efficient bell, or in having failed to ring it at and preceding the
collision.
But the schooner herself was not without fault. Her course when
heard the steamer on her starboard beam was N. N. W.,-a

course that in ordinary practice lay directly across the usual course
of steamers going down the Lakes. She ought, in the exercise of
hig;h prudence, to have realized this fact, as well as its consequences'
in bringing her dangerously close to anything that might be in tow
of the unseen steamer, and have accordingly ported her helm, thus
turning her course to the' northeastward; for she knew that the
ste.amer was lilOuth·bound, and to her port side. She could not by
this maneuver have injured her situation, and, on the contrary, stood
many more than a majority ,of chances of improving it. For fail-
ing to do this, I hold her guilty of a fault. -In consequence of these
holdings, the damages will be divided between the barge and the
schooner.
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SMITHSON v. HUBBELL et aL
(CIrcuit Court, D. Washington, E. D. ;rune 2:i, 1897.)

L FEDERAL COURTS-JURISDICTION OF SUITS AGAINST NATIONAL BANE RECEIV-
ERS.
The federal courts have no jurisdIction of a suit In equity against a

national bank receiver, appointed by the comptroller, unless the amount In
controversy exceeds $2,000.

2. SAMl<l-JURISDIC'l'IONAL AMOUNT.
In a suit by a creditor of an insolvent national bank, in behalf of himself

and all other creditors, to enjoin the receiver and the· comptroller from pay-
ing dividends on an alleged fraudulent claim Which has been allowed by
them, the jurisdictional amount Is to be determined solely by the amount of
complainant's own claim, and not by the aggregate of all the claims of those
whom he assumes to represent, or by the amount of the divIdends, pay-
ment of which Is sought to be enjoined.

Graves & Englehart and Crowley & Grosscup, for complainant.
William Henry Effinger, for defendants.

HANFORD, District Judge. The complainant is a creditor of
the Kittitas Valley National Bank, an insolvent national banking
association, in the hands of a receiver appointed by the comptrol-
ler of the currency, having proved and established his claim for the
amount of $1,764.05, no part of which has been paid; and the object
of this suit is to obtain an injunction to prevent the payment of divi·
dends on a claim of the defendant Catlin, as receiver of the Oregon
National Bank, on the ground that said claim is fraudulent as 1:0
other creditors, for the reason that the same has been allowed by
the receiver of the Kittitas Valley National Bank and the comptrol-
ler of the currency, in an amount largely in excess of the true amount
of all indebtedness from the Kittitas Valley National Bank to the
Oregon National Bank; so that the payment of dividends on the
claim as allowed will abso:rb so much of the assets of the Kittitas
Valley National Bank that other creditors will inevitably suffer loss.
The bill of complaint shows that there are other creditors having
claims against the Kittitas Valley National Bank, amounting to over
$20,000, exclusive of said claim represented by the defendant Catlin;
and this suit was commenced and is being prosecuted by the com-
plainant in .behalf of himself and all others having an interest in
the assets of the Kittitas Valley National Bank to be protected.
The defendants have answered, denying the equities of the bill, and
they also dispute the jurisdiction of the court to entertain the same.
The case has been argued and submitted upon the complainant's
application for an injunction pendente lite.
The several statutes defining the jurisdiction of the United States

circuit courts do not, in my opinion, confer jurisdiction upon a cir-
cuit court iJf a bill in equity against a receiver of a national bank,
appointM by the comptroller of the currency, if the amount in con-
troversy is less than $2,000. Hallam v. Tillinghast,75 Fed. 849.
Therefore the question whether this case is within the jurisdiction of
this court depends upon the determination of ,the question as to what
is to be deemed as the amount in controversy. In behalf of the com-
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