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soon expire. Manifestly, it is of the highest importance, after so
much litigation, and when the adjudications have thus far been all
in favor of the validity of the patents, that complainant’s rights there-
under should be fully and effectually protected from further infringe-
ment, This can only be done by granting the mJunction prayed for.

It is further objected that the Bowers patent is void, because it was
issued on a renewal application, and was made to contain claims
which were not allowed originally. The same point, however, was
passed upon in the Von Schmidt Case, adversely to the contention.

That the defendants have infringed is satisfactorily established by
the affidavits, and I'so find. ‘With reference to the use, by the de-
fendants, of the dredging boat called the “Oakland,” the same dredger
was involved in the case of Bowers Dredgmg Co. v. New York Dredg-
ing Co., supra; and Judge Hanford, in granting the motion for a pre-
liminary injunction, said, with respeet to the infringing operations of
the dredger Oakland:

“The circult court of appeals gave to the Bowers patent a broad construction,
and held. machinery constructed according to the specifications of the Von
Schmidt patents to be infringements. In comparing the different machines, it
is very difficult for'me to find. Infringements in the Von Schmidt machine, and
not in the dredger Oakland.”

The motion for a prehmmary in]unctlon will be granted, upon the
gomglam,an,t’s giving a bond in the sum of $10,000; and it is 8o or-

ered.

WESTERN ELECTRIC CO. v. WESTERN TELEPHONBE CONSTRUCTION
CO. et al.

(Circuit Court, N, D. INlinois. February 10, 1897.)

PATENTS—NOVELTY AND INVERTION—TELEPBONE SWITCHES.
The Watson patent, No. 270,522, for an improvement in telephone switches,
. 18 vold as to all its claims, in view of the prior state of the art, as Involving
only clever mechanical expedients in arranging a subscriber’s outfit,

This was a suit in equity by the Western Electric Company against
the Western Telephone Construction Company, James E. Keelyn,
Madison B. Kennedy, and Isador Baumgartl, for alleged infringement
of a patent for an improved telephone switch. On final hearing.

F. P. Fish and Barton & Brown, for complainant.
Stanley 8. Stout, for defendants.

SHOWALTER, Circuit Judge. The complainant sues for the in-
fringement of letters patent of the United States, No. 270,522, issned
January 9, 1883, to the American Bell Telephone Company, assignee
of the applicant, one Thomas A. Watson. As stated in the specifi-
cation, the subject-matter of the invention is “An Improvement in
Telephone Switches.” I quote further from the specification:

“The invention consists In the use of a single lever in connection with a tele:
phone and a call eircuit and proper contact points, in such manner that a move-
ment of the lever in one direction disconnects the call circuit from the main line,
brings in the hand telephone and secondary circuit of the transmitter, and at the
same time completes the primary local circuit of the transmitter, while a move-
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ment of the lever in the other direction cuts out the band telephone and sec-
ondary circuit of the transmitter, and restores the call circuit.” The invention
consists further in making the lever operative as a -switch, as aforesaid, in the
form of a hook supporting the hand telephone, and combining therewith a spring,
in such manner that taking the hand telephone from the hook causes the lever
automatically to disconneet the call circuit, -bring in the hand telephone, and
secondary circuit of the transmitter, and complete the local primary ecircuit;
while hanging the hand telephone upon the hook causes the lever to automatically
cut out the hand telephone and secondary circuit of the transmitter, and restore
the call circuit.”

The patent contains eight claims, and it is insisted that each claim
is valid, and has been infringed. The fourth claim is as follows:
“In combination with a magneto-generator, & main line telephone circuit and

a shunt circuit passing through the magneto generator, the push button, U, to
break the shunt circuit, substantially as described.”

As shown by the specification and diagrams, when a signal call is
sent to the office of a subscriber, the current passing over the main
line, coming to the stud, t, in the instrument, passes around the mag-
neto-generator through the contact point, T. When a subscriber de:
sires to signal, he breaks the contact at T, by means of a push but-
ton, and the current is then sent through the call circuit by means
of the magneto-generator, its coils being then in line. If the gen-
erator were operated without breaking the contact at T, I suppose
there would be a short circuit around the magneto-generator from
the point T, through the coils of the magneto-generator to t, thence,
by wire w 1® to T. By pressing the push button, U, the current gen-
erated by the magneto-generator is necessarily sent through the line.
The function of the press button, U, is thus to bring the coils of the
magneto-generator into line when the subscriber desires to signal a
distant station, and to leave these coils out of line, and so get rid
of the resistance which would otherwise be offered by them when a sig-
nal is sent to his office. The expedient here shown, as I understand
from the evidence, is common and well known to electricians. In the
patent, for instance, to T. A. Edison, No. 203,017, the secondary coil
is short circuited when the instrument at the subscriber’s office is
in condition to receive a-signal. If this long coil were left in cir-
cuit, the resistance would be too great. It is therefore shut out of
the circuit when the instrument is not in use, and is in condition
for receiving a signal. The movement of the handle, S, away from
the point 2, where it ordinarily rests, breaks the short circuit in the
Edison patent, and brings the secondary coil into line. Im that pat-
ent the secondary coil, acted on inductively by the primary coil, is
used in the place of a magneto-generator. By throwing the handle,
8, to the contact point, 3, a subscriber gives the signal when he wants
to communicate with a distant station. The breaking of the short
circuit, when the magneto-generator is to be used in the patent in
suit, ig accomplished substantially in the same way in the Edison
patent, and the same purpose is in view in both cases, namely, to keep
the long wires of the magneto-generator in the one case, and of the
secondary coil in the other, out of the circuit, in order to get rid of
the increased resistance.
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In view of the evidence here, and of the patents introduced, I see
no novelty in the combination of the fourth claim; nor, for substan-
tially the same reasons; is there any novelty in the fifth claim. I
may add, also, as respects the fifth claim, that it is rather an ag-
gregation than a patentable combination. The push button, in con-
nection with the call circuit, serves to bring into line and shut out
of line the magneto-generator; but the switch lever and its contacts
serve to combine the three circuits,—the call circuit, the local cir-
cuit, and the telephone circuit; that is, to break the call circuit, and
put it out of use, when the other two circuits are in use. These three
circuits are made and broken by means of the switch lever, but the
push button has nothing to do with the operation of that lever. No
modified result follows from any combination of the push button in
the call circuit with the switch lever. When the subscriber wishes
to give a signal at a distant station, he does not touch the switch lever
or hook; nor, when a signal is sent to him from a distant station,
is the switch lever or hook in that operation manipulated in any way
at either station. The switch lever, so far as the signal or call cir-
cuit is concerned, is simply part of the circuit. That circuit could
be used merely for signaling purposes independently of the rest of
the machine. For that purpose, the switch lever or hook has no
function whatever, as already said, except as a mere part of the
circuit. The function of the shunt circuit, push button, and mag-
neto-generator is limited to the .call circuit, and the hook or switch
lever serves no function as a hook or switch lever in connection with
the push-button, the magneto-generator, and the shunt circuit. The
claim, therefore, joining the switch lever with its contact points
(whereby, according to the position of the switch lever, it completes
either the call circuit or the telephone cireuit), with the magneto-
generator, the shunt circuit, and the push button in the call circuit,
is an aggregation, rather than a patentable combination.: But, at
all events, my opinion is that there is no novelty in either the fourth
or the fifth claim, in view of the evidence shown in the record.

The first claim is in words following:

“In combination with suitable contact points and springs electrically con-
nected with the call circult and the primary and secondary circuits of the trans-
mitter, the latter circuit including the hand telephone, a lever electrically con-
nected with the main line in a telephone circuit, substantially as described, to
bring in the hand telephone and transmitter, and break the call circuit, or to

cut out the hand telephone or transmitter, and establish the call circuit, accord-
ing as the lever is moved in one direction or the other.”

The second and third claims show, in addition to what is set forth
in the first, the hook and the spring by which it is thrown up when
relieved of the weight of the hand telephone. - The sixth, seventh, and
eighth claims are apparently covered by the first, second, and third.

On the showing of the drawings and specification. when a sub-
scriber is not using his telephone, it hangs on a movable hook, which
is the end of the lever. The hook then rests in such a position that
the call circuit is complete. By removing the weight of the tele-
phone from the hook, a spring throws the hook up, and, by means of
two contact points, two electrical circuits are egtablished,~—one, the
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local, and the other, the circuit to line. The function of the local
circuit is to create the electrical current in the telephone circuit by
induction. This special use of a local current, in connection with a
transmitter, for inducing the current in the main line, is not of it-
gelf claimed in this patent. The patentee Watson was not the in-
ventor of the same. What he does in the patent in suit is to utilize
these two currents in connection with the call circuit. Prior to the
times when a separate transmitter was made use of, the telephone
was used. both as a receiver and as a transmitter, and, instead of
the three eircuits, there was only the call circuit and the telephone
circuitt 'While the art was in this condition, patent No. 209,592 was
issued tothe same T. A, Watson, and patent No. 215,837 to one Hil-
borne L. Roosevelt. In the last-named patent there was a spring, 8,
fixed horizontally, with one end swinging between two contact points.
On a hook attached to this spring the telephone was suspended. Its
weight kept the end of the spring on the lower contact point. When
it was taken up for use, the end of the spring, being relieved of its
weight, passed to the other contact point, and the call circuit was
completed. The signal being given, and the weight of the tele-
phone at the remote station being then taken from the spring, the
call circuit was broken, and the telephone circuit was established.
Ingtead of the spring, S, a lever pivoted at the fulerum and with a
coiled spring, to antagonize the weight of the telephone, might have
been made use of in such a way that, when the telephone was hung
up, one end of such lever would be pulled down to the contact point,
A, and, when the telephone was taken down for use, the spring would
throw the lever end away from the contact point A to-the contact
point B. It may also be suggested, in connection with the device of
the Roosevelt pgtent, that either the line for the call circuit, or that
for-the telephone circuit, might, by means of a local circuit, have
been supplied with current:by induction, and two contacts above or
two below might have been made use of in connection with the lever
already suggested to break and complete these circuits as required.
In other words, the patent to Roosevelt shows a switch, S, swinging
between contact points, whereby the subscriber himself, by taking up
the. telephone for use, unconsciously causes said switch to leave one
contact point, and pass to another. For this switch, S, as suggested,
a lever might have been substituted, and another contact point might
have been added. The idea of using the weight of the telephone to
keep the instrument in readiness for a signal, and of making all
necessary connections, by simply taking down the telephone for use
‘in answer to the signal, is found in the Roosevelt patent.

In patent No. 209,592, a lever was suspended vertically on a pivot,
with its lower end swinging between two contact points. From its
upper end horizontal arms were extended, and between these the
telephone, when not in use, was hung. The weight of the telephone
kept the lower end of the lever in connection with the contact point,
whereby the call circuit to the subscriber’s office was completed when
the telephone at a distant station was taken down. When the tele-
phone at the subscriber’s office was lifted from its position for use,
the lower half of the lever, by means of a spring, was thrown towards
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the other contact point; and, by that means, first a signal was made
at the distant station, and then, the telephone being also taken down
at the latter station, the telephone circuit was established. In the
patent in suit a separate transmitter, involving a local circuit, in
connection with a telephoné circuit, is made use of. Instead of the
two contact points of patent No. 209,592, three contact points are
required; and when the lever swings from the call circuit, by means
of the two contact points, both the local circuit and the transmitter
circuit are completed. The witness Bain has made a diagram in con-
nection with Fig. 3 of the patent No. 209,592, whereby he has ad-
ded the two contact points, and has arranged the three circuits, in-
cluding the magneto-generator with its push button in the call oir-
cuit,

' Fiﬂ-.?v
4
—f fl"\
2 >
g—a”ﬂ:‘“ »

It is said on behalf of complainant that the ends of the wires of
the secondary coil of the transmitter were left in the air. It is ob-
vious that by bringing these two wires down below the telephone
in that figure, cutting the telephone wire, and inserting their ends,
the secondary coil of the transmitter is brought into line with the
telephone; and, in my judgment, Fig. 3, as amended by the witness
Bain, shows all of the elements of claim 1 of the patent.

In view of the state of the art, as indicated in this record, and which
I deem it needless to further enlarge upon, my judgment is that there
is no novelty or invention in any one of the eight claims; nothing
more than the use of clever mechanical expedients in arranging a
subscriber’s outfit, The bill is therefore dismissed for want of equity.

81 F—87
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THRE JOSEPH B. THOMAS,
' JENSEN v. THE JOSEPH B. THOMAS,
(District Court, N. D. California. April 26, 1897.)

1. EVIDENCE—PRESUMPTIONS—FAILURE TO CArLL WITNESS.

Failure of defendant to call as witnesses employés, who, a8 shown by
other evidence, may. probably have committed an act of negligence re-
sulting in the injury complained of, raises a presumption that their testi-
mony, if produced, would be unfavorable,

2. NEGLIGENCE—PERSONAL INJURIES—PROXIMATE OR EPFICIENT CAUSE.

It iIs no defense to an action for a negligent injury that the negligence
of a third person, or an inevitable accident, or an inanimate thing, con-
tributed to the injury, if the prior negligence of the defendant was the
efficient cause of the injury.

8, SAME—MASTER AND SERVANT.

An employer is lable for the concurring negligence of himself and a fel-
low servant of the injured employé to the same extent as if the injury had
been caused entirely by his own negligence, This rule prevails in admiralty
as well as at common law.

4. SHIPPING —INJURY TO STEVEDORE—LIABILITY OF VESSEL.
The owners of a vessel owe a personal duty to the members of a steve-
dore’s gang to provide reasonable security against dangers to life or limb.

5. SAME.

The placing by one of the crew of an empty water keg upon the loose
hatch covers at the side of the hatch, to dry after painting, in a position
where an accidental shock or jarring of the covers may tip it into the hatch
while stevedores are working in the hold, is such negligence as renders the
vessel liable for injury so caused to a stevedore.

6. NEGLIGENCE—PERSONAL INJURIES—PRESUMPTION FROM OCCURRENCE OF ACOI-
DENT.

The occurrence of an injury may itself, in connection with other circum-
stances, sufficiently show negligence to justify a judgment for damages,
when the thing causing the injury is under the management of defendant,
and the accident is such as, in the ordinary course of things, does not hap-
pen if ordinary care is used by those having the management.

Libel in rem to recover $10,000 as damages for personal injuries
alleged to have been sustained in consequence of the negligence
of the master of the vessel, and of those intrusted by the owners of
said vessel with its care and management.

Frank P, Prichard and Walter G. Holmes, for libelant.
Andros & Frank, for claimants.

MORROW, District Judge. 'This is a libel in rem against the ship
Joseph B. Thomas to recover the sum of $10,000 as damages for per-
'sonal injuries alleged to have been sustained in consequence of the
negligence of the master of the vessel, and of those intrusted by the
owners of said vessel with its care and management. The libelant
was one of a gang of stevedores engaged in loading the ship Joseph B.
Thomas at the port of Philadelphia, and was injured on the after-
noon of April 11, 1892, while at work in the lower hold of the ves-
sel, under the forward hatch. The gang of stevedores, including the
foreman, consisted of 14 men. They had been-engaged in loading
case oil. At the time of the accident most of the men, including the



