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September 29, 1890. The court is therefore of the opinion that there has been
no forfeiture of- the lands as to which a judicial declaration of forfeiture is
sought by the bill, and it is accordingly ordered and decreed that the relief
sought by the bill be denied, and the bill dismissed.

¥Yrom this decree, the United States have appealed.

Emmet Oneal and Frank White, for appellant.
Oscar R. Hundley and Amos E. Goodhue, for appellee.

Before PARDEE and MGGORMIOK Circuit Judges, and NEW-
MAN, District Judge. ’

PER CURIAM. Considering'tﬁ‘at the Tennessee & Coosa Railroad
Company had the right to sell, and did sell, the 120 sections of the
land grant before the act of forfeiture, and that the forfeiture act of
1890 did not forfeit any portion of the land grant lying opposite to
and coterminous with that portion of the railroad then completed and
in operation, we find no error in the decree appealed from, and it is
therefore affirmed.

VAN PATTEN v. CHICAGO, M. & ST. P. RY. CO.
(Circuit Court, N. D. Iowa, W. D. June 28, 1897.)

L A§TION FOR DAMAGES UNDER INTERSTATE COMMERCE AcCT — NECESSARY

HOWING.

‘When relief by way of damages is sought under the provisions of the inter-
state commerce act,. upon the averment that a shipper has been charged an
unreasonable rate for goods transported by a rallway company, the plaintif?,
in order to be entitled to recover, must show that the rate charged is unrea-
sonable according to the provisions of that act.

2, BAME—STANDARD OF REASONABLE RATEs.

The interstate commerce act provides for and prescribes a standard by
.comparison with which It may be determined whether a given rate is or
is not to be deemed unreasonable within the meaning of the act; and that
standard is the rate adopted, printed, and kept posted, as required by the
statute, by those engaged in the business, and subject to the effects of free
competition. Courts apd juries cannot resort to any other standard.

8. BAME—ACTIONS FOR DAMAGES—DEFENSES.

It is a good defense to an action for damages for alleged extortionate,
unjust, discriminating, and unreasonable freight charges to show that the
defendant, in obedience to the Interstate commerece act, has adopted, printed,
and posted a properly proportioned schedule of rates, and that the charges
complained of are in accordance with those in the schedule,

Submitted on Demurrer to Answer.

Harl & McCabe and Spencer Smith, for plaintiff,
George R. Peck and Burton Hanson, for defendant.

SHIRAS, District Judge. In the first count of the petition filed
in this case the plaintiff avers, in substance, that in the year 1893
he shipped over the line of rallway owned and operated by the de-
fendant railway company, between the town of ‘\Ianmng, Towa, and
the city of Chicago, Ill., certain car loads of grain for which the
railway charged a rate per 100 pounds, it being then averred:

“That sald .rateé so charged was an unjust, unreasonable, and extortionate
‘eharge for such service, and subjected this plaintiff and the town of Manning
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to an undue, ubjust, and unreasonable prejudice, disadvantage, and extortion
‘and diseriminatiow, all contrary to the provisions of the act of congress approved
February 4, 1887, entitled ‘An act to regulate cominerce,’ and the amendments
thereto. That all of said rate in excess of 17 cents on corn and. 20 cents .on
wheat, per 100 pounds, was unjust, unreasonable, extortionate, and discrimi-
nating, and subjected plaintiff and sald Manning to unjust and unreasonabla
prejudice and disadvantage; the amount of said unlawful overcharge on each
of said shipments being in .the sum and amount set out in HExhibit No. 1,
headed ‘Overcharge,’” and in the total amount on the shipments herein referred
to and in EXhibit No. 1 sét out in the sum of $77.72. That by reason thereof
the plaintiff has been damaged in the sum of $77.72.”

The petition contains in all some 23 counts, based upon shipments
of grain from various places in Towa and South Dakota in the years
1891, 1892, 1893, 1894, 1895, and 1896, and the total damages claimed
are in excess of 'the sum of $54,000.

To thesé several counts the defendant answers, among other things,
that ever since the taking effect of the act of congress approved

- February 4, 1887, and commonly known as the “Interstate Commerce
Act,” it had in accordance with the requirements of that act, adopted
schedules of rates, showing the charges established for the transpor~
tation of freight over its lines of railway, and had kept these sched-
ules, duly printed, posted up in its depots and offices, as required by
the statute; and that the charges by it made for the transportation
of the grain, described in the several counts of the petition, were in
accordance with the schedule rates thus established, adopted, and
made public as required by the interstate commerce act, and that
the shippers made their several shipments and paid the scheduled
rates therefor without demur or protest. To the several paragraphs
of the answer setting up these general facts in different forms, a
demurrer is interposed, based upon the proposition that if the rate
charged for the shipment of the grain was unreasonable, then it is
no defense to show that the rate charged and paid was the schedule
rate. The theory of the plaintiff is that section 1 of the interstate
commerce act declares that all charges made for the transportation
of property shall be reasonable and ]ust and every unjust and unrea-
sonable charge for transportation services is prohibited; that section
8 of the act declares that any common carrier who does anything pro-
hibited by the act is liable for the damages caused thereby to the
person injured; and that section 9 provides for an action at law in
the courts of the United States for the recovery of the damages for
which the carrier may be liable under the provisions of the act;
and that in all cases it is a matter of fact, to be determined by the
jury, whether the particular charge complained of was or was not
reasonable. It will be noticed that the declaration of section 9 is
that a person: claiming to be damaged may bring suit in a court
of the United States “for the recovery of the damages for which such
common carrier may be liable under the provisions of this act.” To
sustain a recovery under this section, it must appear that the dam-
ages arise from a violation of the .provisions of the act, and there-
fore, when the right to recover damages is based upon the averment
that a given rate exacted of a Shlppel‘ is unreasonable, we must have
regard to the provisions of the act in determining whether the rate
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complained of is reasonable or unreasonable. It will not be ques
tioned, I presume, that the damages recoverable under the provisions
of section 9 are those, and those only, which arise from a violation
of some of the requirements of the interstate commerce act. There-
fore, when relief by way of damages is sought under the provisions
of the interstate commerce act upon the averment that a shipper
has been charged an unreasonable rate for goods transported by a
railway company, the plaintiff, to become entitled to recovery, must
show that the rate charged is unreasonable according to the provi-
sions of that act. Thus, if the interstate commerce act, construed in
its entirety, has recognized, provided for, or prescribed a standard
for determining whether rates charged by common carriers, subject
to the provisions of the act, are reasonable or not, then it cannot be
predicated of a rate charged that it is unreasonable, if it appears
that it conforms to the recognized or established standard.

Thus we are brought to a consideration of the question whether
the interstate commerce act provides for or prescribes the standard
by comparison with which it may be determined whether a given
rate is or is not to be deemed unreasonable within the meaning of the
act. The intent of congress is to be gathered from a considera-
tion of the entire act, and not solely from detached portions there-
of, and the familiar rule of construction is to be followed, to wit,
that, in determining the meaning of the words employed, the general
purpose of the act and the evils sought to be remedied must be always
kept in mind, and, furthermore, parts of the act are not to be so con-
strued as to defeat other important features of the same; nor is such
a construction to be given to the act, in whole or in part, as may tend
to prevent the proper enforcement of the legislative purpose. Thus,
in Pennington v. Coxe, 2 Cranch, 33, Mr, Chief Justice Marshall,
speaking for the supreme court, said:

“That a law is the best expositor of Itself: that every part of an act Is to
be taken into view, for the purpose of discovering the mind of the legislature,
and that the details of one part may contaln regulations restricting the extent
of general expressions used in another part of the same act,—are among those
plain rules laid down by common sense for the exposition of statutes which
have been uniformly acknowledged.”

In Kohlsaat v. Murphy, 96 U. 8. 153, it is said:

“In the exposition of statutes, the established rule Is that the Intention of the
lawmaker 18 to be deduced from a view of the whole statute, and every material
part of the same. * * * Resort may be had to every part of a statute, or,
where there is more than one in pari materia, to the whole system, for the pur-

- pose of collecting the legislative intent.”

In Platt v. Railroad Ce., 99 U. 8. 48, it is declared:

“We are seeking for the Intention of congress, and to discover that we may
look at the paramount object which congress had in view, as well as the
means by which it proposed to accomplish that objeect.”

In Lau Ow Bew v. U. 8, 144 U. 8. 47, 12 Sup. Ct. 517, it is said:

“Nothing.is better settled than statutes should receive a sensible construction,
such as will effectuate the legislative intention, and, if possible, so as to avoid
an unjust or absurd conclusion.” ,

In Holy Trinity Church v. U. 8., 143 U. 8, 457, 12 Sup. Ct. 511, we
find it declared:
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“Again, another guide to the meaning of a statute Is found in the evil which
it is designed to remedy; and for this the court properly looks at contemporane-
ous éyents,—the situation as it existed, and as it was pressed upon the attention
oI the legislature.”

“All acts of the legislature should be so construed, if practlcable, that one sec-
tion will not defeat or destroy another, but explain and support it.” Bernier
v. Bernier, 147 U, 8, 242, 138 Sup. Ct. 244.

And in Smith v. Townsend, 148 U. 8. 490, 13 Sup. Ct. 634, it is
said:

“It is well settled that where the langnage of a statute is In any manner am-
biguous, or the meaning doubtful, resort may be had to the surrounding cir-
cumstances, .the history of the times, and the defect or mischlef which the
statute was intended to remedy.”

With these rules for our guidance, 1t is not dlﬁicult to ascertain
the causes which brought the interstate commerce act into being, the
evils sought to be remedied, and the general system which was in-
augurated by the enactment made. The development of railways
during the past 50 years had been so great that practically the carry-
ing trade of the country had passed into their bhands, especially in
the portions of the country not bordering on the lakes or larger riv-
ers. The business had grown so enormously, and the mode of hand-
ling the same had become such, that it was no longer possible for
each shipper to make special contracts with the carrier for the
transportation of his property. The railway lines extend over thou-
sands of miles of territory; with hundreds of stations or shipping
points, and it was impossible for the carrier to have at each shipping
point an agent with the authority to contract with each shipper
with respect to the rate to be charged upon each shipment. There-
fore it became the custom for each railway to adopt general schedules
of rates, which were furnished to their agents for their guidance in
billing freight. These schedules, however, were not always made
public, and it was soon developed that, notwithstanding the adoption
of these schedules, which could not be varied from by the local or
station agent, many shippers and localities were favored in the mat-
ter of rates, or, in other words, discrimination in favor of particular
classes of business, or of particular localities, or of favored individ-
uals became a common practice; the same being accomplished in
many ways, but more generally through a system of rebates which
were arranged for with the officials who had the power to make or
change the schedule rate. As was naturally to be expected, these
rebates would be secured the more easily by heavy shippers, and by
men carrying on their business in the larger cities, who could readily
reach the railway officials, and the inevitable result was that the
smaller dealers, and those who were located in the small towns
and villages of the land, were put at a disadvantage, which in many
instances was of so serious a nature as to drive them out of busi-
ness. Furthermore, the practice obtained of adopting certain lines
of rates at competitive points, which would be less than those char-
ged from noncompetitive points, although the latter might be nearer
the point or place of delivery. Thus there had grown up a system
of discrimination which resulted in placing unequal burdens upon the
shippers, and, through them, upon the community at large; and
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the discontent resulting therefrom was the most potent cause which
operated to bring about the enactment of the interstate commerce
act. Though not the only, it was the principal, evil sought to be
remedied by that enactment. Another difficulty of which the pub-
lic complained resulted from frequent and sudden changes in rates.
It is well known that a large part of the products of the country
are purchased from the producer at or near the place of production,
and the shipping to market is done by the purchaser or middle man.
Whether the purchases thus made are to prove profitable or the con-
trary depends largely upon the cost of transportation. Every one
engaged in the purchase and shipment of the products of the farm
or of the manufactory must figure upon the freight rate in determin-
ing what price he can afford to pay, and, unless he can place reliance
upon the established rate, he is liable to suffer loss through a sud-
den increase in freight rates; and hence the desirability of having
the rule established that the carrier cannot change established rates
without reasonable notice. The final complaint of the public was
that from the mode in which the carriers imposed their charges it
resulted that the rates were unequal; that to make good the loss re-
sulting from the favoritism shown to particular localities, persons,
or classes of business a greater burden was placed upon the remain-
der of the traffic; and that through the practical monopoly acquired
by the railways over the transportation business of the couniry the
shippers were largely at the mercy of the carriers, and that as a
result thereof the business of the community, in so far as the same
depended upon the use of transportation facilities, was subjected to
unequal and unreasonable burdens and exactions.

Thus we have presented the general causes which impelled congress
to undertake legislation for the purpose of regulating interstate
commerce. The first five sections of the act are devoted to defining
the general principles which should govern common carriers in the
transaction of the transportation business of the country; rates or
charges for services rendered must be reasonable; must be equal for
like service; no undue or unreasonable preference or advantage is
to be given to any locality, person, or kind of traffic; a greater com-
pensation must not be charged for a shorter than a longer haul under
like circumstances, and competition must not be defeated by pool-
ing contracts or agreements between two or more carriers. Coming
now to the gixth section, we find therein provision made looking to
the enforcement of the general principles.contained in the preceding
sections, and this provision consists primarily in the requirement
for the adoption, printing, and posting up for public inspection of
schedules showing the rates and charges established by the particular
carrier. The slightest reflection shows that the adoption of a sched-
ule of rates is a necessity of the situation. It forms the foundation
of the whole system, and is an essential element in the creation and
enforcement of any method of regulation which holds out the promise
of successful results. It was open to congress to declare by whom
and upon what basis the schedule of rates should be adopted. Pro-
vision might have been made for a commission to that end, or con-
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gress. might have prescribed the limits, but it did not. The declara-
tion of section 6 is that the schedules which are to be printed and
posted are to consist of the rates and charges for the transportation
of passengers and property which the common carrier has estab-
lished. The theory of the entire act is that, owing to the effect of
free competition, railway companies will charge at competitive points
only fair and reasonable rates. The rates thus established at com-
petitive points furnish a standard for the rates at noncompetitive
points, and thus it is proposed in time to secure the adoption of a
reasonably fair and equal schedule of rates. However this may be,
it cannot be questioned that under section ¢ every common carrier
subject to the act is compelled to adopt, print, and keep posted a
schedule of rates and charges as- established by it, and it is then
enacted that: “When any such common carrier shall have estab-
lished and published its rates, fares and charges in compliance with
the provisions of this section, it shall be unlawful for such common
carrier to charge, demand, collect or receive from any person or per-
sons a greater or less compensation for the transportation of pas-
sengers or property, or for any service in connection therewith, than
is specified in such published schedule of rates, fares, and charges,
as may at the time be in force.” Provision is then made for changes
in the schedule, requiring, in case of an advance in rates, that 10
days’ notice thereof shall be given. It is certainly the intent of
congress to require of the carrier the adoption of a schedule of rates,
and to make the same public; and it is equally certain that it is the
duty of the carrier to charge the schedule of rates, neither more nor
less, until a change is made therein according to law. There can be,
therefore, no question that congress has, by this method, provided for
the adoption of a fixed schedule, and has declared that the carrier
must not deviate therefrom, provision being made for changes from
time to time, as experience may show that the rates adopted are in-
equitable, or as changes in the circumstances may justify or demand
a readjustment of the schedule charges. Therefore when a carrier,
as in this case, is sued for damages on the ground that the rate char-
ged for transportation of grain was unreasonable, it iz competent
and proper for the carrier to aver and show that in obedience to the
interstate commerce act. it had adopted, printed, and posted a sched-
ule of rates, and that the charges complained of were in accordance
with those eontained in the schedule,

It is contended, however, on part of plaintiff, that as the first sec-
tion of the act declares that the rates charged must be reasonable,
and as section 8 declares that the carrier shall be liable to any per-
son injured for the damages resulting from the doing of any act or
thing prohibited; it is open to the plaintiff to now show that the
schedule rates charged and paid without demur during the past
five years were unreasonable, and therefore damages for charging
the same are recoverable; and that, if this be not 8o, then the pro-
visions of the act providing the right to sue for and recover damages
for violation of the act are meaningless. If the carrier, after adopt-
ing, printing, and posting the schedule of rates as required by the
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act, should charge or exact from a shipper in any form or by any
device a rate greater than that fixed in the schedule, an action for
damages would be maintainable, and in such case there would be no
difficulty in defining the rule of damages, to wit, the difference be-
tween the schedule rate and that actually exacted. So, also, if the
schedule on its face provided for the imposition of unfair and in-
equitable rates,—as, for instance, if it should require the payment
of a greater charge for the transportation of freight for a shorter
than for a longer distance, other things being equal,—an action
might be maintained, and in that case a rule of damages could be
based upon the provisions of the schedule itself, by taking the sched-
ule rate for the longer distance as the basis for determining what the
proper rate for the shorter distance should be. In the present case,
however, the proposition of the plaintiff ig that, after the carrier, in
obedience to the requirements of the act, has adopted, printed, and
posted a schedule of rates, and for the past five years has received
and transported grain, charging the schedule rates therefor, and the
shipper, without protest or demur, has delivered his grain for ship-
ment, knowing the schedule rate, and has paid the charges in con-
formity with the established rate, he may now, and at any time with-
in the period of the statute of limitations, bring an action at law for
damages, not on the ground that more than the schedule rate was
exacted, or that the schedule itself provided for unequal, and there-
fore unjust, rates, but solely upon the ground that the schedule rates,
though uniform, and properly proportioned, were greater than they
should have been; and thus the question is presented whether the
interstate commerce act, considered as a whole, authorizes and pro-
vides for an action of this kind. If it can be maintained, it results
in the holdlng that it was the intent of congress to place upon the
courts and juries of the country the duty and burden of establishing
the rates of transportation for interstate commerce, and upon the
common carrier the burden of transportation, with the right to ulti:
mately retain as pay therefor the rate fixed by the verdict of a jury
rendered perhaps five years after the rendition of the services. How
is it possible for a jury to pass understandingly upon the questions
which inhere in the establishment of a properly proportioned and
equalized schedule of transportation rates. Take this case as an
example. As already stated, the petition contains 23 counts, each
count being based upon shipments made from a different point, and
at each point the shipments were made at many different times with-
in the limits of from one to five years. Now, the theory of the plain-
tiff ig that the jury must inquire into and determine what the reason-
able rate was for each shipment when made, and, by comparing the
reasonable rate thus fixed by the jury with that actually charged,
determine whether the plaintiff is entitled to damages, and, if so, to
ascertain the amount on each shipment made. It is self-apparent
that, no matter how intelligent the jury might be, nor how con-
scientiously and carefully they might endeavor to deal with the prob-
lem thus submitted to them, it would be wholly impossible for
them to reach a proper verdict under such circumstances.
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But suppose the case involved but a single shipment, would the
difficulty be remedied, if the theory of the plaintiff is to prevail?
How could the jury fairly and understandingly deal even with the
case of a single shipment, provided the duty is placed upon the jury
of determining what a fair and reasonable charge for the particular
service would be, unless some standard, already recognized and es-
tablished, is given them for their guidance? It is impossible for the
jury to deal with the questions of the total cost of building, equip-
ping, and operating the line of railway as a whole, the proportionate
cost of the particular transportation in question, the total amount
of business done over the entire system, the total burden properly
to be laid upon the total business for transportation charges, and
the proper proportionate share which the particular shipment should
bear. If these general lines of inquiry are not available as guides
for the jury in reaching a solution of the question, can recourse be
had to any other standard of charges than that which may be likened
to the market rate, and which is the result of free competition among
those engaged in the business of common carriers? If it be the faet
that as the result of free competition among carriers certain rates
have been established for given services, what better guide could be
given to the jury, when they are called upon to determine whether
a rate exacted by a carrier from a shipper is or is not reasonable,
than the rate adopted by those engaged in the business, and subject
to the effects of free competition? As I construe the act, this stand-
ard or guide is provided by the act in question. The statute is
based upon the principle, which is the controlling element in regu-
lating prices, values, and rates in the general commercial and manu-
facturing business of the country,—self-interest controlled by free
competition. 'When the act was adopted, congress well knew that
every railway line was using, and ‘would continue to use, its utmost
endeavors to secure as large a share of the transportation business
within ite reach as it was possible for it to do. The great complaint
was that each railway, by means of secret rebates or other like de-
vices, was endeavoring to outstrip its rivals in securing business.
The theory of the act is that, if competition is left free at all points
where two or more lines come into competition, there will be found
established reasonable rates. If, in scheduling its rates as required
by the act, a carrier should increase the rate beyond a reasonable
limit, its competitors would speedily capture the business at the
competitive points, and of necessity, and under the spur of self-
interest, the carrier would be compelled to reduce the rate to one
that was reasonable. Hence the act forbids pooling and all combina-
tions having for their purpose the establishment of rates by agree-
ments between competing carriers. Having thus provided for se
curing reasonable rates at competing points, a basis is found for the
establishment of like reasonable rates at all intermediate places
where direct competition does not exist, by the adoption of the clause
forbidding a greater charge, under like circumstances, for a shorter
than a longer haul, and by the liability of the carrier to damages
if the schedule adopted and posted shows that a rate out of propor-
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tion, and therefore unreasonable, has been fixed for any of the points
named in the schedule.

These are the means provided for securing reasonable rates. By
the provision requiring 10 days’ notice of a proposed increase in t].le
rate, the evil resulting from sudden and unforeseen fluctuations in
the rates charged was sought to be guarded against; and, lastly, the
greatest evil of all, that of unjust discrimination in favor of persons,
places, or classes of business, was sought to be remedied by the provi-
sions of the act prohibiting all undue preferences or advantages to
persons, places, or classes of business, forbidding all special rebates,
drawbacks, or other like devices, and by the requirement that the
carrier must adopt, print, post, and thereby make public an estab-
lished schedule of rates, and must not charge rates either greater or
less than those set forth in the printed schedule, The act requires
that the rates charged shall be reasonable, but the standard of rea-
sonableness under the act is that which results from free competition
among the carriers, which can be known when the carrier under-
takes the duty of transportation, and which the act requires shall be
set forth in the schedule posted by the company, and not a rate
estimated by a court and jury years after the services have been ren-
dered. If this suit can be maintained upon the contention advanced
in support thereof, then the common carriers for the past five years,
or ‘whatever the period of limitation upon the right to sue may be,
have been engaged in the transportation business of the country with-
out knowing, and without the means of knowing, what remuneration
they are ultimately to receive for the work done. If plaintiff’s con-
tention be sound, every person who, within five years past, more or
less, has secured transportation for his property or person over a
line of railway engaged in interstate business, can now sue the com-
pany, claiming damages on the ground that the rate charged and
paid without demur was unreascnable; and in each case it will be for
the jury to determine, as best they may, what a reasonable rate is,
and award damages accordingly. The consequences that would fol-
low if that contention be true need not be elaborated upon, but it is
sufficient to say that it would speedily wreck every railway in the
country.

Furthermore, if it be true that the establishment of reasonable
rates for railway services is to be left to the verdict of juries, ren-
dered long after the services have been performed, it is apparent
that it will be wholly impossible to secure equality or uniformity
therein, and of necessity preferences would result therefrom in favor
of individuals and localities, thus violating the most important prin-
ciple of the act in question. 1If the plaintiff maintains this action
on the theory now contended for, and recovers damages in the sum
of $50,000 or thereabouts, this will have the same effect upon the
shipments counted on in the petition as though the company should
now-allow a rebate for that amount, and these shipments will secure
an advantage over all others made along the line, and upon which
the schedule rates have been paid. To secure uniformity, it will be
necessary for every shipper not only to see to it ‘that he and all other



664 <. 81 FEDERAL REPORTER.

shippers are charged the posted schedule rates, but also to take note
whether suits are brought for the recovery of damages, for, unless
he does so, and promptly sues himself in case others do, he may find
that a jury has greatly reduced the.rate, by way of damages in favor
of some competitor, and thus he is placed at a disadvantage. More-
over, it would render it not only possible, but a matter of compara-
tive ease, for the carrier and favored shippers, to provide for rebates
upon the schedule rates. The shippers can pay the scheduled rates.
At the proper time suit can be brought to recover damages for an un-
reasonable charge. A jury can be readily convinced, in the absence
of a vigorous defense, that the claim for damages is just, and a ver-
dict follows, and thus the rebate is secured.

It is apparent that if the schedule of rates provided for by the act
and adopted and posted in accordance with its provisions is not to
be accepted as the basis for determining whether charges made are
reasonable, then the carriers and shippers alike are left without any
ceriain or reliable guide for determining the rate that should be de-
manded and paid for given shipments. TUnder such a system, uni-
formity and equality in rates cannot be secured, and the main object
of the act, to wit, the prevention of discrimination by way of secret
rebates and the like, which it is sought to secure by the provisions
requiring the adoption and making public of a fixed schedule of rates
and the requirement that the carrier shall not deviate therefrom, will
be defeated, because, on the theory of the plaintiff, the shipper is not
bound to pay that rate unless a jury decides that it is reasonable,
and, if the shipper is not bound to pay it, the carrier is not entitled
to demand, receive, and retain it. If the contention of plaintiff be
sound, every schedule of rates posted by carriers under the provisions
of the act should have attached thereto the memorandum: “Subject
to change in accordance with the verdicts of juries which may here-
after be rendered.” If the theory advanced by the plaintiff in sup-
port of the demurrer is sustained, to wit, that in suits of this nature,
based upon the interstate commerce act, and wherein it is sought
to determine the reasonable rate chargeable for a given number of
shipments of freight, the schedule of rates established by the car-
rier, and posted as required by the act, is to be laid aside, and the
jury must undertake to decide as best they may what the reasonable
rate in fact was, the result must be that inequalities in rates exacted
will be created, and discriminations in effect will be created and en-
forced; thus violating the more important and valuable provisions
of the act. The statute does not confer upon courts and juries the
power or the duty to prescribe in advance what rates may be char-
ged. That duty the act does place upon the carrier; and when the
carrier, in obedience to the statute, has established and posted a
schedule of rates, it becomes binding on the carrier, who cannot
deviate from it without being guilty of a misdemeanor, and becoming
subject to the penalties provided by section 10 of the act; and yet
the theory of the plaintiff is that when the defendant company made
its charges for the shipments described in the several counts of the
petition it ought to have deviated from the previously posted sched-
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ule rates, and because it did not do so it is now liable in damages
to the plaintiff. It is the consideration of these and like difficulties
which would be created if the contention of plaintiff be sustained,
and which would result in the practical defeat of the main purpose
of the interstate commerce act, to wit, the securing uniform and equal
rates for like services, and the prevention of unjust discriminations,
which leads me to the conclusion that it is the intent of the inter-
state commerce act to make the schedule of rates required to be
“adopted, printed, and posted by the carrier the basis for determining
whether a given rate exacted from a shipper is or is not unreasonable
under the provisions of the act, and I therefore hold that the demur-
rer to the answer is not well taken, and must be overruled.

SELS v. GREENE et al, (four cases).
(Circuit Court, N. D, California. June 7, 1897.)

HRECLAMATION DISTRIOTS—LIABILITY FOR NEGLIGENCE,
A reclamation district, being, under the law of California, & corporation
of a quasi public character, is not liable to a private action for negligence

in the performance of its duties, or for a nuisance,

Bill in Equity to Abate a Nuisance.

Olney & Olney, for complainant.
Elwood Bruner (W, A. Gett, Jr., of counsel), for defendants.

MORROW, Circuit Judge. The bill in equity in this suit was filed to
abate an alleged nuisance. A demurrer has been interposed. There
are three other cases between the complainant and some of the de-
fendants who are named in the bill in the present suit. One of these
is a suit in equity to abate an alleged nuisance, and the other two are
actions at law for damages claimed to have been caused by defendants
entering upon complainant’s lands, and excavating and maintaining
ditches thereon, whereby the complainant’s lands were flooded. It
is understood that the determination of the demurrer in this suit will
also dispose of the three other cases. Several questions are raised
by the demurrer. The principal question, and the one which, in my
judgment, will be conclusive of the cases, is whether or not a suit or
action can be maintained against reclamation district No. 551, which
is a defendant in each of the cases referred to, and is alleged to have
been a tort feasor with the other defendants. It is not disputed that
a reclamation district is, under the laws and decisions of the state of
California, a corporation of a quasi public character. See section
3446 et seq., Pol. Code Cal.; Dean v. Davis, 51 Cal. 406; People v.
Reclamation Dist. No. 108, 53 Cal. 346; People v. Williams, 56 Cal.
647; Lamb v. Reclamation Dist. No. 108, 73 Cal. 125, 14 Pac. 625;
Elmore v. Drainage Com’rs, 135 I1l. 269, 25 N. E. 1010. Quasi public
corporations of this character are not liable, unless expressly author-
ized by statute, to private actions for negligence in the performance
of their duties. There is no such statute, authorizing suits against
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these corporations, in this state. - It is true that the rule has been as-
sailed and overruled in other states, and that there is a conflict of au-
thorities on the proposition. But the rule that there is no liability
seems to be sustained by the better weight of authority, and has
been enunciated by the supreme court of this state. See 15 Am. &
Eng. Enc. Law, p. 1143; Sherbourne v. Yuba Co., 21 Cal. 213; Barnett
v. Contra Costa Co., 67 Cal. 77, 7 Pac. 177; Chope v. City of Eureka,
78 Cal. 588, 21 Pac. 364; Arnold v. City of San Jose, 81 Cal. 618, 22
Pac. 877. See, also, Elmore v. Drainage Com’rs, 135 Ill. 269, 25
N. E. 1010.

In Chope v. City of Eureka, supra, which was an action to recover
damages for alleged personal injuries, caused by the plaintiff falling
into an excavation for a sewer within the corporate limits of the de-
fendant, a municipal corporation, Mr, Justice McFarland said:

“It has long been the settled law of this state that & munleipal corporation
is not liable for personal Injuries to individuals, such as that claimed to have
been sustained by plaintiff, where there is no statutory provision declaring
such liability. There is, no doubt, some conflict of decisions on the question
in other states, although it is to be observed that in the New England and
some other states there are statutory declarations of the liability. But in Cali-
fornia the doctrine above stated has been clearly and continuously adopted;
and, if any change in the law is desirable, that change must be made by the

legislature; and so far, at least, the legislature has shown no disposition to
make the change.”

The same views were iterated in the case of Arnold v, City of San
Jose, supra.

In Elmore v. Drainage Com’rs, supra, the facts were these: The
defendant corporation was organized in the town of Mason City,
Mason county, Ill., under the statute in force July 1, 1879, providing
for the organization of drainage districts, and for the construction,
maintenance, and repair of drains and ditches by spemal assessments
on the property benefited thereby, the commissioners of highways
being the drainage commissioners of said district. Appellant was
the owner of lands included in said district, and was assessed $800 for
draining said lands; and, after the payment by him of such assess-
ment, the defendant, w1thout his knowledge or consent, enlarged the
boundames of said dlstnct by taking in a large area of territory, in-
cluding the greater part of Mason City, which territory had a natural
drainage for the water falling thereon, in a direction opposite to the
lands of appellant;, and defendant, by a system of drainage, collected
the water falling on said area, and discharged all said water into the
ditches on the lands of appellant, which were too small to carry off the
additional water without enlarging the same, and also performed the
work so carelessly and negligently as to overflow and submerge ap-
pellant’s lands with the water from the territory so added to the dis-
trict, and precipitated upon his lands. He thereby lost his crops
planted thereon, and the use of the lands; and having called the at-
tention of the commissioners to the condition of his lands, without
avail, he brought an action on the case against the corporation. It
was held, in a well-considered opinion, that the appellee was to be
regarded as a public, involuntary, quasi corporation; and that the
well-established and uniform doctrine with respect to this class of
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corporations was that there is no corporate Hability to respond in
damages to an individual injured by the negligent or wrongful act of
its officers, agents, or servants; and that the district could not be held
liable for the illegal acts of the commissioners of such district. The
applicability of this case to that before the court is too obvious to re-
quire any extended reference. Reclamation districts, like drainage
districts, are for the purpose of “the reclamation of large bodies of
swamp and overflowed lands, and their consequent improvement is
justly to be regarded as a matter of public concern.” Elmore v.
Drainage Com’rs, 135 Tl 275, 25 N. E. 1011.

But the case of Lamb”v. Reclamation Dist. No. 108, supra, would
seem, both upon principle and facts, to settle the questlon involved
as to whether reclamation districts are liable at all, even if suit could
be entertained against them. That was an action to abate and re-
move as a public nuisance a levee erected by the defendant along the
west bank of the Sacramento river, and across a place on said bank
called “Wilkin’s Slough,” and to recover damages for the overflowing
of plaintiff’s 1and on the other side of the river, about two miles below,
alleged to have been caused by said levee. The case, in the trial court,
was submitted on certain parts of the pleadings taken as true, and
judgment was given for the defendant, from which plaintiff appealed.
The court considered two questions:

“Did respondent have the right to construct the levee which it completed in
1872, notwithstanding the damage which was caused thereby, several years
afterwards, to appellant’s land? And has it the right to maintain said levee,

notwithstanding any damage which it may possibly or probably cause to said
land hereafter, as apprehended by appellant, and described in his complaint?”

Both of these questions were answered in the affirmative, and it
was held that the works of the reclamation district did not constitute
a nuisance, and that the defendant was not legally liable for the
incidental damage caused thereby, and the judgment of the trial court
wag affirmed.

The case of Coburn v. 8an Mateo Co., 75 Fed. 520, referred to upon
the argument, and decided by me, must be distinguished from the
cases just cited and the case at bar. In that case, a municipal corpo-
ration, the county of San Mateo, was held liable for certain acts of
trespass by one of the superv1sors of the county, committed upon the
lands of the complainant. These acts consisted in tearing down a
gate, and, by force, keeping a road, leading through this gate, and
over complainant’s lands, to a pleasure resort called “Pescadero Peb-
ble Beach,” open to the public. It was held by me that the road was
not a public road, and that the county had no right to commit these
acts of trespass, and the general doctrine was applied that a municipal
corporation is liable for trespasses or damage done to private property
by its officers, in the exercise of powers conferred for the benefit of the
locality and its inhabitants, such as those relating to the opening
and keeping open of roads, as distinguished from powers relating to
the administration of the general laws and the enforcement of the
general policy of the state.

The distinction between the two classes of corporations is well
stated in Elmore v. Drainage Commissioners, supra, as follows:
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+ “The grounds upon which the lability of the municipal corporation proper
is usually placed.are that the duty is voluntarily assumed, and is clear, spe-
cific, and complete, and that the powers and means furnished for its proper
performance are ample and adequate. Browning v. City of Springfield, 17
111, 143. - In such case there is a perfect obligation, and a consequent civil lia-
bility for neglect in all cases of special private damage. The nonliability of
the public quasl corporation, unless Hability Is expressly declared, is usually
placed upon these grounds: That the corporators are made such nolens volens;
that their powers are Umited and specific; and that no corporate funds are
provided which can, without express provision of law, be appropriated to
private indemnification. Consequently, in such case the lability is one of im-
perfect obligation, and no civil action lies at the suit of an individual for non-
performance of the duty imposed.”

Without further discussing the prop0s1t10n, or the other points
raised by the demurrer, which, in the view I have taken of the right
to sue the reclamation district in this and the other cases, is unneces-
sary, I shall sustain the demurrer; and it is 8o ordered.

In re WONG FOCK.
(District Court, N. D. California. May 10, 1897.)
No. 11,333.
1. UNITED STATES COMMISSIONERS— JURISDICTION UNDER. CHINESE Excrusron

Acr. S

A TUnited States commissioner Is “a United States judge,” within the
meaning of section 6 of the Chinese exclusion act of May 5, 1892, which
provides that a Chinese laborer within the limits of the United States who
shall neglect to comply with its provisions may be arrested and taken be-
fore “a United States judge,” whose duty it shall be to order that he be
deported, as that section is to be read in connection with section 3 of the
same act, which provides that a Chinese person may be adjudged to be un-
lawfully within the United States “by a justice, judge, or commissioner.”

2. BAME—VALIDITY OF ORDER OF DEPORTATION.

A commissioner having made an order of deportation under that statute,
his further order that the person to be deported “be forthwith taken before
the nearest United States judge, that a review of these proceedings may
be had and proper order of deportation made,” belng unnecessary, may be
treated as surplusage.

E. 8. Solomon, for petitioner.
H. 8. Foote, U. 8. Dist. Atty.

MORROW, District Judge. A petition for a writ of habeas cor-
pus was filed in this court by Wong Sing on behalf of Wong Fock,
the detained, in which it is alleged that Wong Fock is unlawfully
imprisoned, detained, confined, and restrained of his liberty by L
Ezekiel, a deputy United States marshal of the territory of Arizona.
in the county jail of the city and county of San Francisco, state and
Northern distriet of California; that the illegality of the impris-
onment consists in the fact that said deputy United States marshal
holds and keeps said Wong Fock in confinement for the purpose of
deporting him to China, for an alleged violation by said Wong Fock
of an act of congress of May 5, 1892, in not procuring the certifi-
cate of residence required by said act. It is further alleged in said



