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to appear in person, fearing that he would lose the benefit of this
principle, and would subject himself to the claim for personal dam-
ages. The present purpose of these proceedings is to secure an in-
junction against the sale of the plantation. Incidentally, they seek
damages. If the damages grew out of, and are inseparably connected
with, the injunction, and the equities upon which it is sought, this
court, sitting in equity, may go on and administer full relief; grant
damages, also. Bird v. Railroad Co., 8 Rich. Eq. 55. If, on the other
hand, the question of damages is not so intimately connected with the
equities of the case, that question must be decided at law. As in this
court the jurisdiction and form of procedure in law and in equity are
entirely distinct, in such event the pleadings must be recast. At the
present stage it cannot be determined what is, or what will be, the
full scope of the case. The defendant's motion to dismiss the case
must be refused. He is, however, entitled to protection. Let him
plead to the complaint on or before the rule day in August next, tak-
ing such defense as he may be advised; it being distinctly understood
and now declared that defendant is within this jurisdiction only as to
the property right in the mortgage set out in the complaint, and that
no judgment or decree of this court can in any way affect any other
rights, interest, and property of the defendant except such as are with-
in the district of South Carolina.

DE BEAUMONT v. WEBSTE-R. 1

(CIrcuit Court of Appeals, Third Circuit. May 10, 1897.)

No. 15, March Term. 1897.
1. COMPETENCY OF WITH DECEDENT-INTERESTED PAR-

TY.
In the federal courts the competency of parties or Interested persons as

witnesses Is controlled by Rev. St. § 858, and their testimony Is not to be
excluded thereunder In suits by or against administrators, etc., except as
to any transactions with or statements by the deceased. 71 Fed. 226,
affirmed.

2. CANCELLATION OF CONTRACTS-EvIDENCE.
Complainants, owning certain patents, by a written agreement gave de-

fendants, who were to furnish the capital and have an interest in the
business, the "exclusive rights to the sales and management of all the
business connected with the said patents," etc. Defendants, after carry-
ing on the business for some time, presented to complainants' attorney a
statement thereof, showing large losses. Shortly afterwards they re-
ceived from him a letter saying that by his advice complainants had given
to a certain third person "a power of attorney to act as their exclusive
agent in all things pertaining to their rights and interests in" such pat-
ents. One of the defendants afterwards in a personal Interview stated to
the attorney that he considered this a cancellation of the agreement, and
was assured that that was what It meant. Held, that this, together with
the subsequent conduct of complainants themselves, showed a cancella-
tion of the contract by their own act.

Appeal from the Circuit Court of the United States for the Dis-
trict of New Jersey.

1 Rehearing denied June 28, 1897.
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patents 187,825 and 199,038, and In the future he (Barnard) will give BUch
interest his personal attention.

"Very resp'y, T. B. Harned, Atty. of Mr. & Mrs. De Beaumont."
To this letter the followIng reply was sent:

"Phlladelphls, Pa., April 19th, 1888.
"Mr. T. B. Harned, Camden, N. J.-Dear Sir: Your letter of April 19th,

'88, in the De Beaumont matter received. Is it writen by the direction of Mr.
Alexandre De Beaumont? Until disputing any right of Mr. De Beaumont to
take this action we would like to have such notices signed by him, and then
there will be no question of ·authority.

"Very respectfully, Warren Webster."
Thereafter Mr. Webster received the following letter from Mr. Harned:

"Camden, N. J., April 21st, 1888.
"Dear Sir: Your letter of 19th is at hand. My letter of 19th was written

by the direction of Alexandre De Beaumont. I am surprised that you should
ask the question, inasmuch as you know I am his counsel.
"Mr. De Beaumont and wife have signed the power of attorney to Barnard,

and my letter was written simply to inform you of that fact.
"Respectfully, T. B. Harned.

''Mr. Warren Webster."
After receiving this letter, Mr. Webster called upon Mr. Harned, and with

reference to the interview then had, he testifies as follows: "Mr. Harned
stated that the business had been entirely unsatisfactory, and that the trans-
fer to Mr. Barnard was for the best interest of Mr. and Mrs. De Beaumont.
He also stated that he wanted the statement of the business just al soon as
it could be gotten out." Referring to the same interview, Mr. Webster fur-
ther testifies: "He stated that the interests of Mr. & Mrs. De Beaumont
were in the hands of Mr. Barnard, of New York, which I told him I consid·
ered a cancellation of the agreement, and wanted to know if that was what
he meant, which he said it was, and which I accepted." Mr. Webster further
testified that after April 19, 1888, De Beaumont did no further .work for
Webster Bros., and that they paid him no money thereafter as wages, and
did no further business under the contract. It appears, however, that between
that time and September 28, 1891, the Websters did install five steam-heating
plants, and that on the latter date they accepted a license under the 'ViI-
lIames patent, and have since been engaged in introducing the Williames
system, and in granting licenses for the use thereof. The present suit was com-
menced in October, 1893, and it seeks an accounting in respect to the busi-
ness in steam heaters, etc., carried on by the Websters, and by Warren Web-
ster after the death of Elwood S. Webster, up to the filing of the bill. In
the summer of 1893 the De Beaumonts also brought a suit against Napoleon
W. Williames for infringement of the same two patents involved in the pres-
ent controversy. The latter suit was dismissed after a hearing on the merits,
the court holding that the De Beaumont patent, No. 187,825, did not cover
the Williames system of vacuum steam heating, and in fact had no relation
to any system of vacuum steam heating. See 80 Fed. 095. In the suit at
bar the bill was dismissed, the court holding that up to the time the state-
ment heretofore mentioned was rendered to Mr. Harned as the attorney for the
De Beaumonts the business had resulted in large losses, and that the contract
between De Beaumont and the Websters was canceled by the letters whicil
passed between Mr. Harned and the Websters in April, 1888. Before the ar-
gument of the cause was entered upon, complainant's counsel presented a
motion in writing to strike out the testimony of Warren Webster on the
ground that his examination as a witness in his own behalf occurred after
the death of Alexandre De Beaumont, and the substitution of his adminis-
tratrix as a party plaintiff. The court held that only such testimony should
be excluded as related to transactions with or statements by De Beaumont,
and that other testimony given by Webster should be retained. The assign-
ments of erro'r were in full as follows: "(1) The learned judge erred in not
,triking out all of the testimony of Warren Webster. (2) The learned judge
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erred in considering any of the testimony of Warren Webster. (3)' The learned
judge erred in finding that the letter of Mr. Harned, dated April 19, 1888, was
meant to cancel the agreement between the parties upon which suit was
brought. (4) The learned judge erred in finding that Mr. Harned had au-
thority to cancel the agreement. (5) The learned judge erred in finding that
:Mr. and Mrs. De Beaumont knew and acquiesced in what Mr. Harned had done,
and fUlly understoqd that the contract had come to an end. (6) The learned
judge erred in fl,nding that the contract was canceled. (7) The learned judge
erred in finding that the business prior to April, 1888, resulted in loss. (8)
The learned jndge erred in not finding that the contract was in force after
April, 1888, and up to the time of the filing of the bill, and that the plaintiffs
are entitled to, an account. (9) The learned judge erred In dismissing the
plaintiffs' bill of complaint. (10) The learned judge erred In not finding that
the defendant had. cl;llltinued to use the invention of the plaintiff A. De Beau-
mont, and that the plaintiffs are entitled to an account as prayed for In the
bill."

David C. Harrington and Carrie B. Kilgore, for appellant.
Earnest Howard Hunter and E. Oooper Shapley, for appellee.
Before AOHESON, Circuit Judge, and BUTLER and BUFFING·

TON, District Judges.

AOHESON, Circuit Judge. The first assignment of error, name·
ly, that the learned judge below "erred in not striking out all the tes-
timony of Warren Webster," the defendant, and the second assign.
ment, that he "erred in considering any of the testimony of War-
ren Webster," must be overruled. Undoubtedly the defendant was
a competent witness except as to "any transaction with or state-
ment by" the intestate, Alexandre De Beaumont (Goodwin v. Fox,
129 U. S. 601, 9 Sup. Ct. 367); and the court excluded from consid·
eration all the testimony of this witness relating to such transac-
tions or statements.
The third, fourth, fifth, sixth, and eighth assignments of error re-

late to the matter of the alleged cancellation of the written agreement
between Warren Webster and Elwood S. Webster of the one part and
Alexandre De Beaumont of the other part, dated March 21, 1887, and
to the conclusions which the court reached, or should have reached,
with respect thereto. Upon a careful examination of this record we
are satisfied that there was competent and sufficient evidence to justi-
fy a finding that the agreement mentioned was canceled in the month
of April, 1888. Thomas B. Harned, Esq., was then the legal adviser
of, and acting as attorney for, Mr. and Mrs. De Beaumont with respect
to that agreement, and to matters connected with it. By their ex-
preElS authority (as clearly appears), and in their behalf, Mr. Harned
addressed to Webster Bros. the letter of April 19, 1888, in which he
informed them that by his advice ''Mr. De Beaumont and wife have
given George A. Barnard, of New York, a power of attorney to act
as their exclusive agent in all things pertaining to their rights and
interests in patents 187,825 and 199,038, and in the future he (Bar-
nard) will give such interest his personal attention." From this letter
the defendant supposed-not unnaturally, we think-that lIr. and
Mrs. De Beaumont, by constituting :Mr. Barnard their "exclusive
agent" in all matters relating to the named patents, intended to cancel
their aITangement with Webster Bros. However, shortly after the
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receipt of this letter, the defendant had a personal interview with l\fr.
Harned, and was then informed by that gentleman that the authoriza-
tion to Barnard meant a cancellation of the agreement with the
Websters. The defendant did not then, nor until long afterwards,
see the power of attorney, but, had he known its contents, he might
well have been confirmed in his understanding that Mr. and Mrs. De
Beaumont thereby intended to terminate the agreement of March 21,
1887. That agreement invested the Websters with "the exclusive
rights to the sales and management of all the business connected with
the said patents, including sales to the right to the same in such
localities as may by them, the said Warren and Elwood S. Webster,
be deemed advisable." Now, the power of attorney authorized Bar-
nard to act "in the sale or licensing of the patents of said Alexandre
De Beaumont, Nos. 187,825 and 199,038." How this authority could
be exercised by Barnard consistently with the continued enjoyment
by Webster Bros. of the exclusive rights conferred upon them by the
agreement of March 21, 1887, it is very hard to see. The clause in
the power of attorney relating to that agreement may wen be read dS
referring to past transactions under it. The case, however, by no
means depends upon Mr. Harned's letter and verbal statement and the
power of attorney alone. The after-conduct of all the parties in inter·
est tends to sustain the defendant's allegation that the agreement of
March 21,1887, was canceled by Mr. and Mrs. De Beaumont with the
assent of Webster Bros. Upon the clearly competent evidence, it is,
we think, a fair deduction that no business was done on either side
under the agreement after April, 1888. Again, the absence of any
demand upon the defendant until July, 1893, is very significant.
Such forbearance is inconsistent with a continuing contract with
Webster Bros.
The conduct of Mrs. De Beaumont with respect to a certain circular

deserves special mention. . By a paper dated July 7, 1887, Mr. De
Beaumont had assigned to his wife the agreement of March 21, 1887.
Now, it appears that in the month of October, 1890, Mrs. De Beaumont
came to the defendant's office, and left on his desk a copy of a circular
purporting to be issued in her behalf and name by her husband. This
circular relates to the above-named patents, and contains this notice:
"No company or individual has any right to work these patents or
negotiate for the same. I particularly notify all parties that Webster
Bros. have no right to work these patents, or interest in the same."
Now, if the agreement of March 21, 1887, was then in force, as the
appellant now insists, there was no justification for that statement.
This circular affords persuasive evidence that the agreement had
ended. It is idle to suggest that Mrs. De Beaumont can neither
write nor read. She must be presumed to have known the contents
of a circular which purports to emanate from herself, and a copy of
which she left at the defendant's office. Moreover, Mrs. De Beau-
mont was a competent witness to explain her own conduct, if it ad-
mitted of explanation; but she avoided the witness stand. Without
further discussion of the evidence, we overrule all the assignments of
error under this branch of the case.
The seyenth assignment asserts that "the learned judge erred in
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finding that the business prior to April, 1888, resulted in loss." We
think, however, that the evidence fully justifies such a finding. The
books show a loss of $7,618.17. Moreover, early in the year 1888 a

showing a loss in the business was furnished to 'Mr. Harned,
who undoubtedly represented Mr. and Mrs. De Beaumont in all this
matter. That statement was retained, and no attempt has been made
to impeach its correctness.
The tenth assignment alleges error in that the learned judge did

not find "that the defendant had continued to use the invention of the
plaintiff A. De Beaumont, and that the plaintiffs are entitled to an
account as prayed for in the bill." This assignment is based upon a
mistaken idea as to the scope of the De Beaumont patent, No. 187,825.
We have considered and construed that patent in an opinion just de-
livered in the case of De Beaumont v. Williames, 80 Fed. 995. The
parties to the agreement of March 21, 1887, entered into it, and
operated under it while it remained in force, upon an entire miscon-
ception as to the scope of the De Beaumont patent. That patent has
no relation to a system of vacuum steam heating as the parties to the
agreement supposed. Some of the apparatus which Webster Bros.
set up while they were yet workiug under the agreement of 1I-Iarch
21, 1887, infringed patent No. 256,089, granted on April 4, 1882, to
Napoleon W. Williames, for a heating apparatus, and the five plants
which the defendant installed after April, 1888, likewise infringed that
patent. For all these infringements the defendant has settled with
Mr. WiIliames. The defendant had a perfect right to take a license
from Williames at the time he did. The De Beaumont and the Wil-
liames inventions are distinct, and the Williames steam-heating ap-
paratus does not infringe the De Beaumont patents. We have only
to add here that we fail to discover any ground for holding the de-
fendant accountable under this bill for feed-water heaters and purifiers
manufactured by him under his own patents.
In answer' to the remaining-the ninth-assignment, namely, that

the court elTed in dismissing the bill of complaint, little need be
added to what has been already said. The complainants' right to an
account accrued in the spring of 1888. An account was furnished
to the representative of Mr. and Mrs. De Beaumont. That account
showed a great loss in the business, as do the books· of the concern.
The account was retained, and has not been impeached. It is quite
cenain that nothing is due to the De Beaumonts on the business trans-
acted under the agreement. This bill was not brought until October,
1893. Its real purpose was an accounting for an alleged liability
arising from transactions after April, 1888. But, as·we have seen,
there is no ground for such accounting. The supposed liability never
existed. The appellant is not entitled to any equitable relief, and the
bill was rightly dismissed. The decree of the circuit court is affirmed.
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GRAND TRUNK RY. v. CENTRAL VERMONT R. It.
(Circuit Court, D. Vermont. July 1, 1897.)

RAILROAD RECEIVERS-BANK LOAN-PLEDGE OF DEPOSITS.
The R. Railroad was leased to the C. R. R. Co.; the lease providing that

the receipts from stations on the road should be deposited In a certain bank,
and held as security for the rent accruing monthly; the C. R. R. Co. having
the right to check out any sums in excess of the monthly rent. Subsequently
the C. R. R. Co. obtained a loan of· $20,000 from the bank, agreeing that
the bank might hold any balance in its hands, above the rent, as collateral
for such loan. Before the maturity of the loan, receivers of the C. R. R.
Co. were appointed, there being at the time on deposit with the bank a
sum, derived from station receipts, slightly less than the rent then due to
the R. Co. The receivers subsequently deposited certain sums, received
from stations of the R. Railroad and other sources, and the bank claimed
to hold such sums to be applied on the loan. A sum sufficient to pay the
rent was withdrawn by cODsent, without prejudice, and applied to the rent.
HeZd, that the money on deposit at the time of the receivership was impressed
with a trust for the payment of the rent to the R. Co., and was properly so
applied by the receivers, but that, as the receivers took possession, not as
the successors or assignees of the C. Co., but for the court, in the interest
of all parties, the moneys coming to their hands could not be held by the
bank under its agreement with the C. Co., though deposited by the receivers
In the bank.
Benja. F. Fifield, for receivers.
Ohas. A. Prouty, for Clement Nat. Bank.

WHEELER, District Judge. The Rutland Railroad connects
with the Central Vermont at Burlington, and with the Fitchburg
at Bellows Falls. It was leased to the Central, one clause of the
lease being:
"Sec. 9. For the purpose of securing the payment of the rent and interest

hereinbefore provided for, the party of the second part agrees to execute an
irrevocable order, in favor of the party of the first part, upon the Fitchburg
Railroad Company, and procure the acceptance of the same by that company.
providing for the payment to the party of the first part by it of the sum of
twenty thousand dollars monthly out of the traffic balances due from it to the
said party of the second part, which shall be held by the party of the first
part as a continuing security, and the said Fitchburg Railroad Company is
hereby authorized and directed to pay to the said party of the first part the
aforesaid sum of twenty thousand dollars monthly. The second party also
agrees that the gross receipts from all the stations upon the line of the railroad
hereby leased shall be paid directly into the Clement National Bank of Rut·
land, which is hereby authorized to hold the same as security to an amount
equal to any sums due and unpaid under the provisions of this lease, whether
of rent or of interest, and all sums to become due during the current month,
deducting therefrom the amount of the aforesaid order, so long as the same is
paid from month to month. If all sums due under this lease have been fUlly
paid at the end of each month, any sums theretofore received and held as secu-
rity by said bank shall be thereby released." "And if, at any time, the said
Fitchburg Railroad Company neglects to pay the aforesaid order according to
its terms, the party of the first rart shall furnish some other suitable security
In lieu thereof."
With reference to these clauses, the parties named in it, inelud·

ing the bank, further agreed in writing:
"Now, therefore, for the better understanding of the parties, it is agreed that

the party of the second part shall be entitled to check out from sald deposits
all sums In excess of the difference between the amount of the Fitchburg R. R.


