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otlier proceC1ure for the attainment of this end than by exceptions to
the answer.
The other grounds urged by defendants against the consideration of

the exceptions, I think, are not well taken. In this connection, how-
ever, it should be observed that whether or not the exceptions suffi-
ciently point out the defects intended to be complained of are ques-
tions,to be determined when the exceptions are severally examined
on their rel!lpective merits. I hold that exceptions to an answer for
insufficiency or impertinence will lie, ,even though answer under oath
be expressly waived by the bill. Further hearing on the exceptions is
continued to such time as may be hereafter fixed by order of the court.

J. t. CASE PLOW WORKS et at v. FINKS.
(CIrcuit Court, of Appeals, Fifth CIrcuit. May 25, 1897.)

No. 582.

Bum AGAINST RECBlVEIU'l-LEAVE OF COURT.
'l'he provisions of the act Of August 13, 1888, authorizing the bringing of

suits, without leave of court, against receivers appointed by federal courts,
In respect to any act or ,transaction In carrying on the business connected
with the property In their Charge, does not authorize the bringing of a SUit,
, wttho'ut leave, against such a receiver, to establish a right to the property
placed In hls custody, adverse to his right thereto.

'Appeal from 'the OircUit Court of the United States for the Ndrthern
District of Texas. '
George Clark, D. O. Bolinger, and J. B. Scarb()rough, for appellants.
,A.P. McCormick, ,Jr., for appellee. "
Before PARDEE and McOORMICK, CircUit Judges, and NEW-

MAN, District Judge!

NEWMAN, District: Judge. This is an appeal from an interlocu-
torydeqreeof the United circl1itcourt for the Northern district

December 5, 1896, on a bill filed by the Manser & Teb-
betts Implement and Washburn &,Moen Manufacturing
Company, E. Dupree et a1. Frank F. Finks was appointed
receiver of all property described in the bill, as well as the property
conveyed by ,vy.E. Dupree t9 one Birkhead, trustee, by chattel mort-
gage and deed of trust. 'j;he proper:ty embraced in this order, which
passoothereby into the hands of Finks as receiver, consisted of a large
stock of goods, wares, and merchandise, as well as certain real estate in
Waco,'l'ex. Subsequently, on December 12, 1896, the presiding judge
dli!pied an application to diss9lve the injunction, and to modify the
. Order the receiver. The of Finks was con-
firmed, and he .as proceed with the adminis-
tration of the trust. On February 6, 1897, Finks, as receiver, filed in
the original case his interlocutory ,petitional- bill against the J. J.
Case Plow Works et aI., in which he represented that the J. I. Case
Plow Works and five other companies or firms had brought suit
. 8111'.-841 .



530 81 FEDERAL 'REPORTER.

againsfhimasreceiV'er in the state COUN, in which (quoting from the
petition) "they seek to recover the title and possession from said re-
ceiverofceffain personal property set down and described in said peti-
tion, wb:ichsaidproperty is in the hands of your receiver, and turned
over and delivered to himin pursuance of an order of this court, and is
a part of the' goods named, formerly belonging to the said W. E.
Dupree; that said suits'tre being prosecuted without the leave of the
circuit court, and that all the property sued for was in his hands as
receiver; and he prays for injunction against each of the plaintiffs,
and the said court restrained them from further prosecution of 'laid
suits." Certain of the plaintiffs in the state court answered, and in
their answer admitted the bringing of the suits as alleged by the
receiver, and claiming that the title to the property for which said
suits were brought was in them, although the possession was in said
Finks as receiver. They denied any attempt to interfere with the
custody of the property in the hands of the receiver, and averred their
purpose to be upon the establishment of their title or ownership to
apply to the circuit court for relief as might be proper in the premises.
On the hearing the presiding judge entered a decree perpetually en-
joining the prosecution of the suits in the state courts. The granting
of this decree is the error assigned.
The appellants ba!3e their right to maintain these suits in the state

court on the provisions of the act of March 3, 1887, as corrected by
the act of August 13,1888, as follows:
"That every receiver or manager of any property, appointed by any court of

the United States, may be sued in respect of any act or transaction of his in car-
rying on the business connected with such property, without the previous leave
of the court in which such receiver or manager was appointed, but said suit
shall be subject to the general equity jurisdiction of the court in which such
receiver or manager was appointed, so far as the same shall be necessary to the
ends of justice." 25 Stat. 426. .

It was a well-settled rule of equity practice prior to the passage of
this act, and is now, independently of the act, that suits against re-
ceivers cannot be properly brought without the leave of the court
appointing the receiver; so that the right to bring the suits against
the receiver in this case must depend entirely upon the language of the
section above quoted, and be controlled by its terms. A receiver may
be sued, it will be perceived, in respect of any "act or transaction of
his in carrying on the business connected with such property." The
suits in these cases were brought to establish the title to certain
personal property confessedly in the hands of the receiver, and em-
braced in the property placed in his custody by order of the court ap-
pointing him. There is nothing shown to constitute an "act or
transaction" of the receiver. He was simply holding possession of,
controlling, and managing the property under the order and direction
of the court. The only "act or transaction" connected with the prop-
erty sued for, shown by the record, was his entering into possession
of the property under the order of the court. This was not an act
of his "in carrying on the business connected with such property" in
any sense whatever; it was more an act of the court in laying its
hands upon the property, the receiver being only its instrument. No
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other "act" of any kind, or "transaction" of any kind, of the receiver
in carrying on the business connected with the property, is alleged
or hinted at in these proceedings. The purpose of this act of con-
gress was clearly to make receivers appointed. by the circuit courts
subject to suits for contracts entered into by them, and for wrongs
done in connection with any business carried on by them as receivers,
under the authority of the court. Suits such as were brought against
the receiver in this case do not come either within the purpose or
terms of the act of congress. Further discussion of this question or
citation of authority is unnecessary. If these suits are to proceed at
all, it must be under and by authority of the act of congress referred.
to; and, applying to them the language of that act, it is evident that
they do not come within its terms.
We might well leave the judgment of the circuit court enjoining

these suits to stand upon the language of the statute alone, but let
us look at the question presented for a moment in another aspect.
It has been held that the judgment of other courts against receivers
will be held in the circuit courts as conclusive of the matters therein
determined. This being true, to hold that the suits brought against
the receiver in this case come within the act of congress would be to
hold that other courts could determine and settle the title to all the
property in the hands of the receivers of the circuit court. And the
circuit court then, treating these judgments as conclusive, would be
compelled to carry them into effect, thereby allowing another court
to determine the rightfulness of the possession of the property in
custody. It cannot be assumed that congress had any such purpose,
and the language of the act does not justify any such assumption. It
may be added that, even if these suits were properly brought, they
would still, under the terms of the act, be subject to the "general
equity jurisdiction of the court," etc.; but the opinion hereinbefore
expressed makes it unnecessary to discuss the effect of this qualifica-
tion or proviso to the section. It is contended that by tbe levy of
certain attachments and the service of garnishments the legal cus-
tody of the property in controversy, indeed of all of Dupree's stock of
goods, etc., had passed into the custody of the state court from which
such attachments and garnishments issued prior to the appointment
of the receiver by the circuit court. The fact seems to be from the
record that at the time the receiver was appointed the actual pos-
session of all this property was in J. C. Birkhead, to whom Dupree
had, a few days before, made deed of assignment for the benefit of his
creditors. The property was in the hands of this assignee at the
time the attachments from the state court were levied. There had
been no actual interference with the possession of the assignee by
the state officers, and the possession of all the property passed from
Birkhead to Finks as receiver, under the order of the circuit court.
There was nothing in the levy of these attachments to deprive the
circuit court of jurisdiction. It is doubtful, moreover, whether the
question of jurisdiction can be properly raised by the appellants.
There does not appear to have been any application for possession
of the property by the state officers, or any objection to the possession
by the receiver of the circuit court, by those whose rights the appel-
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lants claim were invaded. We think the injunction against the fur-
ther prosecution of the suits in the state court against Finks as re-
ceiver was properly granted, and the judgment of the court below is
affirmed.

HUNT v. AMERICAN GROCERY CO.

(Circuit Court, D. New Jersey. June 16, 1897.)

CORPORATIONS-STOCKHOLDERS' MEETING-VOTE TO WIND UP
The directors of the· G. Co., a corporation organIzed under the laws ot

New Jersey to conduct a manufacturing and mercantlle business, called a
meeting of the stockholders to consider the propriety of a sale of the busI-
ness. Less than one-thIrd of the stock was represented at the meeting, but
a resolution was passed by a large majority of the stock represented, in-
structing the directors to dispose of the busIness of the company on such
terms as they should deem best. Held, that as the statutes fully prOVided for
wInding up the corporation in case Its business were unprofitable, or it was
obliged to suspend for want of funds, the dIrectors should be enjoined, at
the suit of a stockholder, from disposIng of the assets, so as to prevent the
corporation from carryIng out the objects of Its incorporation.

Washington B. Williams, for the motion.
H. Aplington, opposed.

KIRKPATRICK, District Judge. Application was heretofore
made to the court in this suit for the appointment of a receiver for
the defendant company, upon the ground that the directors had,
without the assent of the stockholdei'S, improperly disposed of val-
uable assets, and changed the nature of the company's business.
These allegation'S were denied by the president of the company, and
the assertion was made that no considerable amount of staple goods
had been sold for less than cost; that none of the company's val-
uable trade-marks had been disposed of; and that only such changes
had been made in the business a.s were necessary to bring its volume
within the limitl3 of its available capital. Affidavits were submit-
ted on behalf of the defendant company tending to show that it was
in an entirely solvent condition. Upon the case so made, the court
refused to appoint a receiver, and thereupon a meeting of the stock-
holders was called by the directors, to consider the propriety of a
sale of the business. The meeting was held pursuant to notice,
and there were present, either in person or by attorney, stockholders
representing 9,923 shares, out of a total of 35,000 shares issued. At
this meeting, the following resolution was adopted by an affirmative
vote of 9,615 shares, against 304 shares in the negative: "Resolved,
that the board of directors be, and they hereby are, authorized and
recommended to dispose of the business of this company, upon such
terms as they shall deem for the best interest of the company."
Against such action, this court, upon an application by a stock·
holder, granted its injunction, and the motion now is made to vacate
the same.
The American Grocery Comnany was incorporated under the gen-

eral corporation act of the state of New Jersey, for the purpose,


