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PURDY v. WALLACE MttLLER &; CO., Limited.

(Oircult Oourt, D. MasSAchusetts. June 21, 1897.)

1. RJurOVAL OJ' CAUSEs-ATTACHMENT SUITS- WAIVER OF RIGHT TO REMOVE.
When an action is begun in a state court against a nonresident defendant

by process of foreign attachment, without personal service, such defendant
does not submit to the exclusive jUrisdiction of the state court, nor waive
the right to remove the cause to a federal court, by giving a bond to re-
lease the attachment in accordance with the state procedure.

I. SAME-LACK OF PERSONAL SERVICE-JURISDICTION.
Custody of ares being recognized by the federal courts as a ground of

jurisdiction, as well as personal service of process, a suit begun in a state
court by attachment of property, and removed into a federal court, wlll
, not be there dismissed for want of jurisdiction because there has been no
personal service. Goldey v. Morning News, 15 Sup" Ot. 559, 156 U. S. 518,
distinguished. '

8. SAME-DISMISSAL.
When a suit commenced in a state court by attachment is removed into

a' federal court before the proceedings upon the attachment are complete,
the fact that the federal court cannot complete such proceedings is not a
reason for dismissing the action.

On Plaintiff's Motion to Remand, and Defendant's Motion to Dis-
miss.
Arthur Lord and James M. Newell, for plaintiff.
Charles P. Searle and William G. Thompson, for defendant.

BROWN, District Judge. This action is for breach of contract,
and was begun by foreign attachment in the state court. against the
defendant, a corporation of New Jersey, not Mlcorporated under the
laws of Massachusetts, and having no place of business, officer, agent,
attorney therein., The only service was upon the garnishees, the

case having been removed before the giving of notice to the defendant
as required by the state statute in cases of foreign The
plaintiff now moves to remand upon the ground that by giving bond
to release the attachment, made by trustee process, the defendant has
submitted to the exclusive jurisdiction of the state court, and waived
the right to remove. As suggested by counsel for the defet;J.dant, the
proposition that, as the price of a removal granted by an act of con-
gress, a defendant must permit an attachment to remain upOn his
property, and cannot avail himself of the provisions of the state law
for dissolving the attachment, involves an extraordinary limitation
upon a right founded upon the constitution of the United States, and
expressly granted by an act of congress. There appears no sound
reason for such a limitation. In Kern v. Huidekoper, 103 U. S. 485, it
was said:
"When the prerequlsites for removal have been performed, the paramount

law of the land says that the case shall be removed, and the case and the res
both go to the federal court. The fact that the smte court, while the case
'was pending in it, had possessIon of the subject-matter of the controversy, can-
not prevent the removal; and when the removal is accomplished the state
court: is left without any case, authority, or process by which it can reta.ln
possession af the res. The suit and the subject-matter of the suit axe both
transferred to the federal court by the same act ot removal, or when- a bond
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for the delivery of the property has been taken, as In this case, the bond, llR
the represeuUitlve ,of the property, Is transferred with the suit. 'l'here is no
interference wIth the rightful jurisdiction of the state court, and no wresting
from Its of property which it bas the to retain."
Furthermore, by the act of March 3, 1875, § 4 (18 Stat. 471), the

validity of attachments in the state courts, and of all bonds, undertak-
ings, or security given by either party, is preserved after removal.
This is a satisfactory indication that congress did not intend that the
giving of such a bond should preventa, removal. ,
In support of the motion to dismiss, the defendant contends that

jurisdiction of its person has been acquired by neither court, and that
it now has the right to claim the same personal privilege which it
could have claimM had the case been begun in this court, and that
without jurisdiction of the person the case cannot proceed, and there-
fore should be dismissed. The defendant relies upon the case of
Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, and quotes
the language of Mr. Justice Gray: '
"The theory that a defendant, by tiling In the state court a petition for

remoVlil Into the circuit court of the United States, necessarily waives the
right to insist that for any reason the state court had not acquired jurisdiction
of his person, is inconsistent with the terms as well as with the spirit of the
existing act of congress regulating removals from a court of a state Into the
circuit court of the United States. • • • The legislature or the judiciary
of a state can neither defeat the right given by a constitutional act of con-
gress to remove a case from a court of the Sltate into the circuit court of the
United States, nor limit the effect of such removal."
Admitting, merely for the purposes of the motion to dismiss, that

no jurisdiction of the person has been acquired, and that the defend-
ant may now, in this court, insist upon the point, what is the proper
consequence? Does it follow that the case should be dismissed?
The case of Railway Co. v. Brow, 164 U. S. 279, 17 Sup. Ct. 128, which
cites the foregoing language of Mr. Justice Gray, announces the rule
that:
"The party has a right to the opinion of the fede,ral court In every ques't1on
that may arise In the case, not only In relation to the pleadings and merits,
but to the servlce of process, and [that] It would be contrary to the manifest
Intent of congress to hold that a party who has a right to remove a cause is
foroolO6ed as to any question which the federal court can be called upon under
the law to decide."
It is significant, however, that in the latter case Mr. Chief Justice

Fuller, in the first sentence of the opinion, distinguishes the case be-
fore him from one involving a proceeding in rem or quasi in rem.
These two cases establish the principle that in removed cases the fed·
eral courts will determine according to their own principles of juris-
prudence the question of whether jurisdiction of the person has been
acquired, but they do not decide that the courts of the United States
will recognize no jurisdiction as valid unless based upon personal
service or voluntary submission.
There is a third basis of jurisdiction recognized by the supreme

court of the United States, namely, the custody of a res. In Pennoyer
v. Neff, 95 U. S. 714, 723, it is said:
"Every state owes protection to Its own cl1lzens, and, when nonresidents

deal with them, It Is a legitimate and just exercise of authority to hold and
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appropriate any property owned by such nooresidents to satisfy the claims
of its citizens. It Is in virtue of the state's jurisdictioo over the property of
the nonresident situated within its limits that its tribunals can inquire into
that nonresident's obligations to its own citizens, and the inquiry can then be
carried only to the extent necessary to control the disposition of the property,"
In Cooper v. Reynolds, 10 Wall. 317, it is said:
"So the writ of garnishment or attachment, or other form of service on a

party holding a fund which becomes the subject of litigation, brings that fund
under the jurisdiction of the court, though the money may remain in the
actual custody of one not an officer of the court."
See, also, Freeman v. Alderson, 119 U. S. 185, 7 Sup. Ct. 165.
In the case ofSt. Clair v. Cox, 106 U. S. 353, 1 Sup. Ct. 357, Mr.

Justice Field says of the case of Pennoyer v. Neff (wherein also he
delivered the opinion):
"We held that personal service of cita1Jlon on the pllirty or his voluntary ap-

pearance was, with some exceptions, essential to the jUrisdiction of tl1e court."
"The exceptions related to those cases where proceedings are taken In a state
to determjne the status of one of its citizens towards a nonresident, or where
a party has agreed to accept a ootlfioa:Mon to others, or service on them, as
citation to himself."
It is obviously not the purpose of the removal statutes to destroy a

valid jurisdiction of the state court. Nor is it the purpose to secure
to a defendant the right to litigate in the district of his own domi-
cile, since the removal must be to the United States court for the
district wherein the suit was begun. The cases of Goldey v. Morning
News and Railway Co. v. Brow did not involve a consideration of the
exception pointed out in Pennoyer v. Neff and St. 'Clair v. Oox to the
general rule requiring personal service or voluntary submission. In
the case of Cowley v. Railroad Co., 159 U. S. 583, 16 Sup. Ct. 131, it
was said:
"The ClLSe haV'ing been removed to the circuit court upon the petition of de-

fendant, It does not lie in Its mouth to claim that such court had no jurisdic-
tion of the case unless the court from which it was removed had no jurisdic-
tion."
It is urged as a further reason for dismissal that the removal

has rendered it impossible to carry out the provisions of the state
law for giving notice to the defendant. The service of citation by
publication or notice required by the Massachusetts statute- in cases
of foreign attachment was not made before removal, and counsel
have cited many cases, including Toland v. Sprague, 12 Pet. 300,
Picquet v. Swan, 5 Mason, 35, Fed. Cas. No. 11,134, Dormitzer v.
Bridge 00., 6 Fed. 217, etc., to sustain the proposition that the courts
of the United States have no power to give the notice required by
the state law. From this it is urged that as this court cannot com·
plete the service, and as by removal the state court is precluded from
so doing, there exists no power to carry out the full procedure on
foreign attachment, and that all proceedings instituted in the state
court have therefore been rendered ineffective, and that not only is
there no jurisdiction of the defendant's person, but also no complete
attachmellt of property, and that the logical consequence is a dis-
missal. Such a conclusion is by no means necessary. If we have
no power to deal with the case, this is a reason for remanding it to
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a court which has such power. But is it necessary that the service
by publication or notice should be completed? The object of servo
ice by publication or notice is to give the defendant due warning of
the seizure of his property, and of the proceedings to appropriate it.
By appearing in the state court before the lapse of the time within
which notice might be given, and filing his petition for removal,
wherein he recites 'the pendency of the suit, and alleges the dissolu-
tion of the attachment and the giving of a bond, he puts upon rec-
ord conclusive evidence of his knowledge of the proceedings, and
renders publication or further notice an idle formality. It is a famil-
iar principle that a party, by appearing before service, waives it;
and, although the appearance in this. case was limited to the single
purpose of removal, the appearance for that limited purpose is in-
consistent with a claim of lack of actual notice of the existence of
the case. Had the defendant waited until publication had been
made or notice given, and then removed the case, he might then have
objected in this court that the state statute had not been complied
with. As a valid jurisdiction of the state court depends upon seizure
of property, with seasonable notice to the defendant, it would seem
reasonable to hold the appearance for purposes of removal, and the
removal, which prevented further notice, a complete substitute for
the notice required by the statute, and that the case should now stand
exactly as if proper notice had been given, and full compliance with
the Massachusetts statute had made before removal. But,
even if this is not the true view, the defendant's objection would lead,
not to a dismissal, but to a remanding of the case, and therefore does
not support the motion to dismiss. I think, moreover, that it Is a
serious question whether a defendant, by removing a case begun in
a state court by a valid proceeding of foreign attachment, has not,
by the very act of removal, submitted his person to the jurisdiction
of the federal court, and that the decision in Goldey v. Morning News
is not inconsistent with such view. The proceeding in that case
could be regarded only as a personal action,-a personal action open
to the objection that, according to the general rules of law, there
had been no valid service. If there had been no proper service,
there was no jurisdiction in either court which could be regarded
as valid. The present case is substantially different. After seizure
of the property, the case may, at the election of the defendant, as-
sume either of two forms,-that of a proceeding in which only the
res is involved, or that of a personal action between individuals.
It is by treating it as the latter that the defendant comes within the
provisions of the statute of removals, and introduces the necessary
element of diverse citizenship. If the defendant does not appear and
is not served, as was said in Oooper v. Reynolds, 10 Wall. 308, 312,
the case becomes in its essential nature a proceeding in rem. If it
is to be so regarded after removal, then should not the case be
remanded, as not within the provisions of the statute authorizing
the removal of suits between citizens of different states? If, on the
other hand, the defendant treats it as a personal action, it becomes
so, not by virtue of the service of process, but by virtue of its own
act in electing to treat a proceeding in rem or quasi in rem, requiring
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no personal service within the jurisdiction, as a personal action.
But, in whatever light these questions may be regarded, I am satis-
fled that the proper alternative is, not to retain jurisdiction or to
dismiss, but to retain jurisdiction or to remanet. Bliven v. Screw
00., 3 Blatchf. 111, Fed. Cas. No. 1,550. The question of dismissal
in a case like the present has been the subject of prior adjudication
in this circuit. Perkins v. Hendryx, 40 Fed. 657 (decided in 1889),
is a direct authority for the granting of the motion to dismiss. In
the later cases of Bank v. Pagenstecher, 44 Fed. 705, and Richmond
v. Brookings, 48 Fed. 241, however, like motions to dismiss were de-
nied, and jurisdiction was retained; the court intimating in the
case of Richmond v. Brookings that the judgment could bind only
the property. Considering this conflict of decision, and the language
of the supreme court in the various cases above cited, I think that
the present motion should be so dealt with as to recognize and pre-
serve the validity of the jurisdiction acquired by the attachment
in the state court, and also to recognize the right of the defendant
to have the case remain in this court as a proceeding in personam,
or even to claim hereafter, if it shall so elect, that the matter should
remain here as a proceeding quasi in rem affecting the attached
property merely according to the intimation in Richmond v. Brook-
ings, 48 Fed. 241.
The motion to remand is therefore denied, not upon a decision of

the question whether we can retain jurisdiction if the defendant does
not choose to plead, but because the defendant has not, by giving
bond to release the attachment, waived the right to remove. The
motion to dismiss is denied on the ground that of the possible modes
of dealing with the case, viz. dismissal, remanding, or retaining ju-
risdiction over the proceeding either as in personam or quasi in rem,
the course urged by the defendant (i e. dismissal) is improper. It
would at this time be premature to decide either that the court has
acquired full jurisdiction of the person of the defendant, or that it
may retain the case, as a proceeding quasi in rem, without juris-
diction of its person, since counsel have not been heard upon these
questions. To remand the case upon grounds other than those
set up in the motion would deprive the defendant of the right to plead
to the merits and thereby obtain the benefit of the removal statute,
and also of the right to be heard upon the question of whether the
case may proceed in this court as a proceeding quasi in rem, in-
volving only the attached property. The motion to remand is denied.
The motion to dismiss is denied. The defendant is allowed 30 days
within which to plead or to take such other proceedings as it may
deem proper.
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COUNTY v. PUGET SOUND NA'r. BANK OF EVERETT et al.

(Circuit Com, D. Washington, N. D. May 10, 1897.)

1. REMOVAL OF CAUSES-QUESTIONS OF LAW AND FACT.
There is no dlfJ'erence, in the method of determining whether a case can

be removed from a state to a federal court, between cases in which the right
to such removal depends on questions of fact and those In which it depends
on questions of law arising on the record.

2. JURISDICTION OF FEDERAL COURTS-SUITS TO WIND UP NATIONAL BANKS.
A suit against an agent of the shareholders of a national bank, appointed

pursuant to the act of congress to wind up its affairs, by which suit it is
sought to restrain such agent from disposing of the property of the bank,
and to secure the appointment I,)f a receiver of such property In order that
it may be distributed under the orders of the court, being in effect a suit
to wind up the affairs of an insolvent national bank, is a suit arisIng under
the laws of the United States of which the federal courts have jurisdiction
concurrent with the state courts.

3. SAME-NATIONAL BANKS-RECEIVERS ApPOINTED BY COMPTROLLER.
'l'he assets of an insolvent national bank are not brought under the con-

troi or protection of the federal courts by being taken into custody by a re-
ceiver appointed by the comptroller of the currency, nor by their transfer
from the receiver to an agent of the shareholders appointed pursuant to the
act of congress to wind up the affairs of the bank. In re Chetwood, 17 Sup.
Ct. 385, 165 U. S. 44::, followed.

This was a suit by the county of Snohomish against the Puget Sound
National Bank of Everett, and A. J. Hayward, and others, to enjoin
an agent engaged in winding up the affairs of the bank from proceed-
ing further, and to procure the appointment of a receiver to take
charge of its remaining assets. The cause was heard on motion to
dismiils, and on demurrers to the bill.
L. K. 'Church, for complainant.
C. E. Shepard and H. D. Cooley, for defendants.

HANFORD, District Judge. Owing to pressure of many duties,
it is not practicable for me at this time, in ruling upon the motion to
dismiss and the demurrers to the bill of complaint, to do niore than
give a general outline of my views upon the questions which were
argued.
In entering upon the first inquiry as to jurisdiction, we are met by

the questions whether the case is removable, and whether it has been
removed from the superior court of Snohomish county, so as to invest
this court with jurisdiction. 'rIll:; superior court made an order deny-
ing, on legal grounds, the petition to remove the case to this court,
but I do not agree with counsel for the plaintiff in his contention that
there is any such difference between cases in which the removability
of a cause depends upon the determination of questions of fact and
those in which only questions of law arising upon the facts shown by
the record are to be considered, that a decision by a state court of
questions of law affecting the right of removal is more conclusive
than it would be if the court had assumed to determine questions of
fact. In both classes of cases the parties have a right to take the
judgment of the United States circuit court as to its own jurisdic-


