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UNITED STATES PRINTING CO. v. AMERICAN PLAYING-CARD CO.
(Circuit Court, W. D. Michigan June 23, 1897.)

PATENTS—COSTS OF REFERENCE.
Each party should, in the first instance, pay his own costs, on a reference
in a patent case to ascertain profits and damages, leaving the question of
their final disposition to be determined when the decree is entered.

On Motion by Defendant for an Order Directing the Master as to a
Question of Costs.

Briesen & Knauth, Paul H. Bate, and Howard, Roos & Howard,
for complainant.
Boudeman & Adams, for defendant.

SEVERENS, District Judge. On ‘motion for an order directing
the master in respect of the costs of taking testimony upon the refer-
ence heretofore ordered in this case. This motion is intended to
raise before the court the question as to the obligation of parties to
pay costs upon a reference ordered by an interlocutory decree for the
purpose of ascertaining profits and damages which the court has ad-
judged the complainant is entitled to recover in a patent case. For
several years past the parties and counsel in such cases have, in this
district, quite generally followed a practice supposed to have been
held to be the regular and proper one by Judge Wheeler in the case
of Urner v. Kayton, 17 Fed. 539. In that case Judge Wheeler de-
cided that the defendant should bear the costs of the reference in the
first instance, leaving their ultimate disposition to be fixed when the
final decree in the case should be entered; and it has been supposed
that this was a precedent for all such cases. But the question wheth-
er such a duty rests upon the defendant has never been formally sub-
mitted to this court, and no rule of practice has been judicially estab-
lished here upon this subject. Judge Lowell, in Massachusetts, held
in the case of MacDonald v. Shepard, 10 Fed. 919, to the contrary of
what has been by some supposed to have been ruled by Judge Wheeler,
and that the practice in respect to the payment of costs pending a
reference was not different from that which obtains upon references
in equity courts in other cases. I think it is more than doubtful
whether Judge Wheeler intended, in Urner v. Kayton, to lay down
a general rule which should be applicable to all such references. On
the contrary, I incline to construe his opinion as reported to be based
upon the peculiar phraseology of the decree ordering the reference in
that case, which it seems was a direct order on the defendant, re-
quiring him to go forward and render the account; and it would seem
that the decision of the court was rested upon the theory that there
was an obligation to take an affirmative step by the defendant, and
go forward in executing the order to account. Certainly the general
practice in cases of reference is for each party to pay his own costs
as the proceeding goes forward, and for the court ultimately to ad-
judge upon whom the payment of such costs ought equitably to be
devolved; and I can hardly think Judge Wheeler intended to lay
down a rule in opposition to the general one which governs this sub-
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ject, without a more full exposition of the grounds and principles
which he supposed justified such a departure. I learn that the prac-
tice is not at all uniform in the different districts in the circuit. I
gather that the practice of requiring the defendant to pay the costs
obtains only to a limited extent, and that the other practice is more
generally followed. For the purpose of settling this matter for the
practice of this court, I have conferred with several of the judges
in the circuit, and we all agree that there is no substantial reason
why the general practice in this respect upon reference should be
departed from, and it is accordingly held that the usual practice
should be pursued in this and other such cases; that is to say, that
each party should pay the costs, upon the analogy of general equity
rule 67, in the first instance, leaving the question of their final dispo-
sition to be determined when the decree is entered. The practice of
requiring the defendant to pay the costs of the reference as they are
incurred often proves an incitement to the taking of protracted, cumu-
lative, and unnecessary testimony, and entailing needless costs. The
affidavits read at the hearing of this motion create an impression that
this cagse may be an illustration of the mischievous results of a de-
parture from the general rule, but this is a matter which can best
be determined later on. An order for directions to the master may
be entered in conformity with the foregoing views.

BLUR STAR S. 8. CO. v. KEYSER et al,
(Distriet Court, N, D. Florida. May 28, 1897.)

1, CHARTER PARTIES—ADVANCEMENTS FOR DISBURSEMENTS—" CURRENT RATE OF
ExcraNnGE. ¥

Where a charter party provides for the advancement of ordinary disburse-
ments by charterers to master at ‘“current rate of exchange,” held, the
expression “current rate of exchange” is one that Is unambiguous, that
custom of the port cannot be shown to vary the legal meaning, and that
the expression necessarily means the amount of preminm which it will cost
to replace a sum of money in one country in the other, or which a right to
a sum of money in one country will produce {n another.

2. SAME—PowrRs oF MASTER.

Held, that a charter party is a contract between the owners of the vessel
and the charterers which the master of the vessel eannot vary, or bind the
owners by acts unauthorized by its terms, as between the charterers and
owners; and that the expressions in the charter party in controversy are
clear and definite, and constitute a positive contract, and the master has
no authority to vary its terms, to the detriment of the owners.

8. SAME-—COMMISSIONS.

Address commissions are not included in the expression, “in charter
party cash advanced for ship’s disbursements,” and therefore is to be ex-
cluded from the amount upon which they charge commission,

On Final Hearing on Libel and Answer.

Convers & Kirlin, Liddon & Eagan, and B. C. Tunison, for libel-
ant.
John C. Avery, for respondents.

SWAYNE, District Judge. The respondents chartered the steam-
ship Blue Star from the libelant corporation, and thereupon said



