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of 1879 provides that the record of all bonds issued under the act shall
be kept by the clerk of the county, and the bonds refunded, canceled,
and preserved in the office of the county clerk, or destroyed by the
board of county commigsioners. If no returns of the election were to
be sent to the board of county commissioners, and by it canvassed,
then there is no provision of law how the commissioners would ever
be advised of the refunding, or the county clerk enabled to keep record
of the new bonds. Plaintiffs’ testator could have ascertained from an
examination of the records of the county commissioners that no re-
turns of any election authorizing these bonds were ever made to them
or canvassed by them. Failing to make that examination, he is
chargeable constructively with notice of all facts which he could have
ascertained by making the examination. The fact that the township
did pay the interest on these bonds for a short time does not estop it
from questioning their validity upon this ground. Loan Ass'n v.
Topeka, supra. _

As these views entitled defendant to a verdict, it is unnecessary to
determine the issue raised by the third paragraph, whether the failore
to have these bonds registered in the office of the county clerk affected
their validity, although T find that there is no proof that they were
ever registered. The case of West Plains Tp. v. Sage, 16 C. C. A,
553, 69 Fed. 943, is not applicable to the case at bar. The question of
what board must canvass the vote and declare the result was not be-
fore the court in that case, and therefore not determined. Had this
question been raised, and decided by the court against the township,
such decision would have been conclusive on this court in the case at
bar. But neither in the opinion of the majority of the court nor in
the dissenting opinion is that question referred to. From these views
it necessarily follows that the defendant is entitled to judgment, and
it iy so0 ordered.

STEINLE v. NEW YORK LIFE INS. CO.
(Circuit Court of Appeals, Fifth Circuit. May 18, 1897.)
.No. 554,

Lire INSURANCE—COMPLETION OF CONTRACT—ACCEPTANCE OF APPLICATION.

The payment to an insurance agent of a sum equal to the first pre-
mium, and the taking of a receipt therefor, which expressly declares that,
if the application is accepted by the company, the insurance shall take
effect from the date of application, but that, if the application is not ac-
cepted, the money shall be returned, and the receipt surrendered, does not
amount to a contract of insurance until acceptance by the company, and,
it the insured die before acceptance, the company is not liable.

In Error to the Circuit Court of the United States for the West-
ern District of Texas.

This was an action at law by Emma S. Steinle against the New
York Life Insurance Company to recover upon an alleged contract
of insurance upon the life of her husband, Gustav Adolph Steinle.
The court sustained a demurrer to the petition, and, plaintiff de-
clining to amend, entered judgment for defendant. Plaintiff there-
upon sued out this writ of error.
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The material allegations of thé complaint were:

That heretofore, to wit: on the 18th’ day of March, 1893, Gustav Adolph
Steinle made: application to the said defendant life insurance company, through
its then authorized agent, J. B. Hargrave, for a policy of insurance on his
life, payable in the event of his death to his wife, Bmma 8. Steinle, for the
amount of twenty thousand dollars ($20,000), and at the same time the said
Gustav Aldoph Steinle paid to the agent of the defendant life insurance com-
pany.the sum of nine hundred and twenty-eight dollars ($928), being the first
premium on the above policy of insurance, and the said agent of the defendant
life insurance company gave Gustav Adolph Steinle a conditional receipt for
the nine hundred and twenty-eight ($928) dollars, said receipt being in words
and figures as follows, to wit:

“No. 11,321, Conditional Receipt. Amount, $20,000.00

“Received at Rockdale, state of Texas, this 18th day of March, 1895, of
Gustav Adolph Steinle, the sum of nine hundred twenty-eight dollars on the
following express conditions, agreements and understandings:

*1st. That, if an application made by him this day to the New York Life
Insurance Company for an insurance of twenty thousand dollars, to take ef-
fect from this day, is approved and accepted by said company, and its policy
issued, said sum shall be applied to payment of the first annual premium on
said insurance. .

*“2nd. That, if said application is not approved and accepted, said company
shall incur no liability thereunder, and said sum shall be returned on surren-
der of this receipt.

“3rd. That, if a policy is not received within forty days, a statement of the
facts should be mailed to the home office, and, if not received within sixty
days, the application must be considered declined, and claim made for re-
turn of said sum,

“4th. That no agent has power to make or modify any contract of insur-
ance, or to bind the company, by making any promises, or making or receiv-
ing any representation or information.

“5th. That this receipt is not valid if any alterations or erasures are made
in the printed form. J. T. & Dan’l Boon, State Agents.

. ‘“J. B. Hargrave, Agent.
“[Countersigned] J. B. Hargrave, Agent.
“This receipt is void if not issued within sixty days from March 4, 1895.”

Plaintiff further alleged that on the date of the foregoing receipt the ap-
plicant was duly examined for insurance by a physician authorized thereto by
the defendant, was found to be in good health and a perfect insurable risk,
and the report of the examination was forwarded by the physician to de-
fendant’s home office, with a recommendation that the applicant be insured
in the said sum of $20,000. Plaintiff then alleged ‘“that on the 28th day of
March, 1895, the insured, Gustay Adolph Steinle, died in the city of Marlin,
Texas, and was buried on the 29th day of March, 1895, at Marlin, Texas;
and that prior to his death the said defendant company never at any time
notified the insured, Gustav Adolph Steinle, that his above application for
twenty thousand dollars ($20,000) insurance in the defendant company was
not approved or accepted by the said defendant company, nor did said de-
fendant company ever at any time prior to the death of Gustav Adolph Steinle
-potify the said agent, J. B. Hargrave, who sent the application of Gustav
Adolph Steinle for twenty thousand dollars ($20,000) insurance, that said ap-
plication was not approved or accepted by the defendant company.” Plain-
tiff further alleged “that it {s a custom of the said defendant company, when
an application for insurance is made, and a receipt, similar to the receipt
copied herein from original, is given, to immediately notify the agent who
sent the application and immediately notify the insured under the condi-
tional receipt and application if said applicant was suspended or rejected for
insurance by said defendant company.” Plaintiff then alleged that at the
special instance and request of defendant she made out and submitted to it
proper proofs of loss, but that defendant failed and refused her the said
$20,000, though the same had been demanded. The general demurrer and
special exceptions filed by the defendant and sustained by the court were
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hased, substantially, upon the ground that the petition failed to show that
any contract of insurance was ever completed.

James €. McLeary and Arthur W. Seeligson, for plaintiff in error.
Thos. H. Franklin and T. D. Cobbs, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and NEW-
MAN, District Judge.

PER CURIAM. On the conceded facts of this case there was
no contract of life insurance perfected, and the judgment of the eir-
cuit court must be affirmed.

KINNEAR & GAGER CO. v. CAPITAL SHEET-METAL CO.
(Circuit Court, S, D. Ohio, E. D. June 29, 1897.)

1. PATENTS—NOVELTY—BURDEN OF PROOF.

The patent itself is prima facle evidence of its own validity. The burden
is on defendant to show want of novelty by evidence beyond a reasonable
question, and doubts on the subject of novelty are to be resolved in favor
of the patent,

2. SAME—ANTICIPATION.
A patent covering a successful and useful panel section In a metallic ceiling
18 not to be defeated by showing a prior bird-cage bottom, tea tray, or coal-
vase cover, resembling in mere outline of form the patented panel; these
things being wholly foreign to, and not suggestive of, the use to which the
patent relates,
3. BAME.
The Kinnear patent, No. 888,285, for a panel or ceiling section stamped
from sheet-metal plates, and used in metallic ceilings, was not anticipated
by the Northup patent, No. 330,916, also for a metallic ceiling.

This was a suit in equity by the Kinnear & Gager Company against
the Capital Sheet-Metal Company for alleged infringement of a patent
for a sheet-metal ceiling panel.

D. F. Patterson and Booth & Keating, for complainant.
Chester C. Shepherd, for respondent.

CLARK, District Judge. This suit is for alleged infringement by
defendant, and is brought for injunction, based upon letters patent
No. 388,285, granted to William T. Kinnear, of date August 21, 1888.
That patent is for a panel or ceiling section stamped from sheet-metal
plates, and used in metallic ceilings. The defendant is engaged in
the manufacture and sale of metallic ceiling panels, and it is conceded
and fully shown by the proof that the defendant is infringing the
plaintiff’s patent. The only question raised by the pleading and proof
is that of patentable novelty. The claim which is alleged to be in-
fringed is claim No. 2 in the Kinnear patent, and is as follows:

“In a ceiling such as described, the panels thereof constructed from continuous
sheets, and having margins raised above the body, and a connecting portion be

tween the body of the panel and the margins baving rounded corners, sub
stantially as deseribed.”

The patent is good on inspection, and the question of novelty then
becomes one of fact. Certain general propositions applicable to this



