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These cases, we think, are a distinct ruling that a bill of injunction
is the proper remedy, if in law the authority exercised by the post-
master general is beyond his constitutional authority. Any other
view than herein expressed would leave a citizen without remedy, and
this perfect and magnificent postal system of the United States sub-
ject as to its use to the arbitrary will of the postmaster general. If
he can decide finally, without court or jury or other legal trial, wheth-
er a business which is being carried on is within the statutory prohi-
bition, and also that a certain citizen or citizens are engaged in that
business, and, having thus decided! can prohibit absolutely by general
order the use of the mails and postal service of the United States, not
only in that business, but by such citizen or citizens, then, indeed,
as to this use, are the citizeng of the United States outside of the
guaranties of the constitution.

As already indicated, the principles announced by the cireuit court
of appeals in the case of Association v. Zumstein, and which are bind-
ing upon this court, prevent the granting of motion No. 1 for tempo-
rary injunction against the defendant, McChesney, restraining him
from withholding any mail matter which comes to him as postmaster
under the order of February 12, 1896, addressed to complainant as
secretary of the Southern Mutual Investment Company; but motion
No. 2, for a temporary injunction to restrain the defendant, McChes-
ney, as postmaster, from withholding and refusing to deliver to com-
plainant letters directed to him upon which there are no words, lan-
guage, or indications that they are addressed to said Hoover as an
officer of or connected with the Southern Mutual Investment Co.,
should be sustained, upon the execution of a proper bond in the pen-
alty of $ The said opinion of the circuit court of appeals is
decisive, we think, against the exceptions to the answer which are
based upon the contention that the order of the postmaster general
of the 12th of February, 1896, is invalid, and beyond his constitutional
authority; but exceptions Nos. 4 and 8, which relate to the order of
the 17th of February, 1896, should be sustained, and so much of the
other exceptions as relate to said order of February 17, 1896, and said
motions and exceptions, will be sustained, and overruled as herein
indicated.

BROWN v. INGALLS TP.
(Circuit Court, D. Kansas, Second Division. June 21, 1897.)

i. RerunpiNG BoNDs—BoxA FiDE PURCHASERS—DEFECTS IN ORIGINAL BoxNDs.

Refunding bonds issued in compliance with the statute authorizing them,

and which recite a compliance with its provisions, are valid in the hands

of bona fide purchasers, though the original bonds were void and the fund-
ing transaction was a mere subterfuge to avoid that objection.

2. SAME—NOTICE OF ELECTION.

As the Kansas statute of 1879 authorizing townships to refund their out-
standing indebtedness pursuant to a vote leaves to the determination of the
township board what the notice of election shall contain, a notice which
refers to the act, and otherwise gives the electors the information necessary
to enable them to determine the questions submitted, is sufficient.,
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8. SAME—BoARD AvuTHORIZED TO CANVASS VOTE.

As that act makes no provision for canvassing the returns of the election
therein provided for, a provision of the act of 1875, relating to the same
subject-matter, the effect of which is to devolve upon the board of county
commissioners the duty of canvassing the returns of the election provided
for by that act, applies also to elections held under the act of 1879.

4. SAME—CANVASS oF VOTE BY UNAUTHORIZED BOARD.

Refunding bonds issued pursuant to a vote canvassed by an unauthorized

board are void.
b, SAME—ESTOPPEL.

A township, by paying interest on bonds for a short time, does not
estop itself from denying their validily on the ground that the vote pur-
suant to which they were issued was canvassed by an unauthorized board.

This is an action to recover on refunding bonds issued by defendant,
a township of Gray county, Kan., under the provisions of chapter 50
of the Laws of Kansasg enacted at the session of 1879.

The faects are that in 1889 the legislature of Kansas authorized its munici-
palities, including townships, to extend aid to companies and corporations en-
gaged in the manufacture of sugar from sorghum cane by issuing bonds. The
constitutionality of this act was considered doubtful at the time, and it has
since been declared unconstitutional by several of the distriet courts of the
state, and also by one of the judges of this court. In December, 1889, a com-
pany about to engage in the manufacture of sugar from sugar cane in Ingalls
township presented a petition to the township board for $15,000 of its bonds,
which was voted at an election ordered for that purpose. On February 190,
1890, the board issued these bonds, and on the next day agreed to submit to
the people a proposition made by the sugar company to refund these bonds
issued on the preceding day, and the validity of which was deemed doubtful.
An election was ordered and held on this proposition on February 24, 1890.
The returns of the election were made to the township board, and upon a can-
vass by that board the proposition was found to have been approved by the
electors, whereupon the bonds in controversy were issued in lien of those is-
sued on February 10th. The bonds recite the act under which they were
issued, and also the following: *“‘And it is hereby certified and recited that all
acts, conditions and things required to be done precedent to and in the issuing
of said bonds have been done, happened and performed in regular and due form
as required by law.” The interest coupons up to and including those maturing
January 1, 1894, and six of those maturing July 1, 1894, were paid promptly.
Since then nothing has been paid, and this action is instituted to recover on
past-due coupons held by plaintiff as executrix of the last will of Ephraim A.
Brown, deceased, who is admitted to have bought them in good faith for value
before maturity.

Valentine, Godard & Valentine, for plaintiff.
M. W, Sutton and E. H. Madison, for defendant.

WILLIAMS, District Judge. There can be no doubt but that the
bonds sued on were issued in order to avoid the doubts existing in the
minds of the sugar company as to the constitutionality of the sugar
bounty act. The original bonds were issued to the sugar company on
February 10th, and on the next day the company made its proposi-
tion to the township board to have them refunded under the act of
1879, and an election for that purpose was ordered for February 24,
1890). Loan Ass’n v. Topeka, 20 Wall. 655, and Parkersburg v.
Brown, 106 U. 8, 487, 1 Sup. Ct. 442, are decisive that the act author-
izing municipal corporations to issue bonds in aid of private corpora-
tions was unconstitutional and void, and it naturally follows that the
bonds issued to the sugar company under the provisions of that act
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could not have been legally enforced against the defendant. In this
compromise there was no reduction in amount, nor, so far as the rec-:
ord shows, any reduction in the rate of interest, or extension of time;
the only difference in the two bonds being that the original bonds
were absolutely void, while the bonds to be received in lieu of them,
and issued under the refunding act, were deemed valid securities. De-
fendant sets up the following grounds as defenses to this action:
First, the electors were not advised of the terms and conditions upon
which the refunding bonds were to be issued; second, the votes cast
were only canvassed by the township board, which was not authorized
by law to do 8o, the county commissioners being the only body legally
authorized to do so; third, the bonds were never registered in the
office of the county clerk of the county, as required by law; fourth,
there was no actual refunding of a valid indebtedness.

As to the last proposition, it cannot be seriously contended that
bonds in the hands of an innocent purchaser, issued under the refund-
ing act, can be defeated by showing that the original bonds were void.
In many instances these new bonds are issued in compromise of evi-
dences of indebtedness, the validity of which is in doubt, sometimes at
a liberal discount; and in other instances it obtained for the munici-
pality a lower rate of interest, or an extension of time. But if these
bonds are issued under the provisions of the statute, and in compliance
with the requirements thereof, it is a well-settled rule of law that the
validity of the original bonds cannot be inquired into in an action on
the refunding bonds by bona fide holders of them, if the bonds recite
a compliance with the provisions of the law under which they are is-
sued, as in the case at bar. Town of Coloma v. Eaves, 92 U, 8. 484;
County of Jasper v. Ballou, 103 U, 8. 745; National Life Ins. Co. of
Montpelier v. Board of Education of City of Huron, 27 U. 8. App. 244,
10 C. C. A. 637 and 62 Fed. 778. Of course, fraud vitiates everything,
and had these bonds still been in the hands of the sugar company, or
parties affected with notice, the question whether this entire funding
transaction was not a mere subterfuge to avoid the issue which might
have been raised against the first bonds would be an important one;
but, the bonds having passed into the hands of a bona fide purchaser,
that question could not in any way affect the result of this cause, and
need not be discussed in the determination thereof.

Was the notice of election given by the township board so indefinite
as to vitiate the election? The notice was as follows:

“For the purpose of voting upon a proposition for issuing fifteen bonds of
said township of Ingalls, for the sum of one thousand dollars each, for the pur-
pose of refunding the outstanding indebtedness of said township, under sections
1, 2, and 3 of an act of the legislature of the state of Kansas entitled ‘An act
to enable counties, municipalities, corporations, boards of education of any city
and school district to refund their outstanding indebtedness, which law took
effect March 10, 1879. Said refunding bonds to bear interest at the rate of six
per cent. per annum, payable semiannually, and to become due January 1st,
1920; the form of ballots to be cast to be in words and figures as follows, to
wit: ‘For issuing fifteen bonds, of the sum of one thousand dollars each, to
refund the outstanding indebtedness of the township of Ingalls, county of
Gray, state of Kansas.””

As to what the effect of a want of a proper notice would be in a suit
by a bona fide holder of the bonds, it is unnecessary to determine in
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this action, as in my opinion the notice given was sufficient under the
statute. - The act only requires an assent of the legal voters at an
election called for such purpose after at least 10 days’ notice.
What the notice is to contain is intrusted entirely to the township
board, and, as in this instance the notice gives the electors sufficient
information to enable them to determine the questions submitted,
this defense necessarily fails. Belfast & M. L. R. Co. v. Inhabitants of
Brooks, 60 Me, §68. Courts cannot indulge in the presumption that
the officers elected by the people, and intrusted by them with the man-
agement of the affairs of the public, will willfully act in a manner
tending to mislead them; but, on the contrary, all presumptions, in
the absence of proof to the contrary, are in favor of the honesty of
purpose of the public officials.

Was it essential to the velidity of the bonds that the votes should
be canvassed by the county commissioners, and by them only? If,
under the laws of Kansas, a board of county commissioners is the only
body which can legally canvass and declare the result of an election
held for the purpose of authorizing the issue of refunding bonds, then
these bonds are void; for there would be no authority in the township
board to estop the township by certifying to a state of facts, the de-
termination of which was not intrusted to it by law. Northern Bank
of Toledo v. Porter Tp. Trustees, 110 U. 8. 608, 4 Sup. Ct. 254; Dixon
Co. v. Field, 111 U. 8. 83, 4 Sup. Ct. 315. The act itself does not make
any provision by whom the votes of such an election should be can-
vassed or the result declared. It merely provides “that no com-
promise of any township or school district shall be of any validity
unless assented to by the legal voters of said township or school dis-
trict at an election or school meeting called for such purpose, of which
election or meeting at least ten days’ notice shall be given,” Paragraph
466, Gen. St. 1889. Paragraph 442 of the General Statutes of 1889
(Laws 1875) provides that before the issuing of such funding bonds
(as provided for by the act of 1875) an election should be held, “to be
conducted and the returns thereof ascertained in the: manner provided
by law for holding general elections.” The votes at general elections
for township offices must be canvassed by the board of county com-
missioners. The act of 1875 was in force at the time of the passage
of the act of 1879 under which these bonds were issued. The fact
that no provision was made in the later act as to whom the returns of
the election should be made, or by what board the votes should be
canvassed and the result declared, raises a strong presumption that
the legislature deemed the provisions of the act of 1875, which related
to the same subject-matter, and was peculiarly applicable to the ob-
jects for which the act of 1879 was enacted, sufficient without addi-
tional legislation. Such is the construction adopted by the Kansas
court of appeals in Faulkenstein Tp. v. Fitch, 2 Xan. App. 193, 43
Pac. 276; and although that court is not one of last resort, and for
this reason its decisions are not conclusive on this court in the con-
struction of a statute of the state, yet the opinion of the court shows
a careful consideration of the questions of law involved, and coincides
with the conclusions reached by me, independent of that decision.
This view is also strengthened by the fact that section 4 of the act
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of 1879 provides that the record of all bonds issued under the act shall
be kept by the clerk of the county, and the bonds refunded, canceled,
and preserved in the office of the county clerk, or destroyed by the
board of county commigsioners. If no returns of the election were to
be sent to the board of county commissioners, and by it canvassed,
then there is no provision of law how the commissioners would ever
be advised of the refunding, or the county clerk enabled to keep record
of the new bonds. Plaintiffs’ testator could have ascertained from an
examination of the records of the county commissioners that no re-
turns of any election authorizing these bonds were ever made to them
or canvassed by them. Failing to make that examination, he is
chargeable constructively with notice of all facts which he could have
ascertained by making the examination. The fact that the township
did pay the interest on these bonds for a short time does not estop it
from questioning their validity upon this ground. Loan Ass'n v.
Topeka, supra. _

As these views entitled defendant to a verdict, it is unnecessary to
determine the issue raised by the third paragraph, whether the failore
to have these bonds registered in the office of the county clerk affected
their validity, although T find that there is no proof that they were
ever registered. The case of West Plains Tp. v. Sage, 16 C. C. A,
553, 69 Fed. 943, is not applicable to the case at bar. The question of
what board must canvass the vote and declare the result was not be-
fore the court in that case, and therefore not determined. Had this
question been raised, and decided by the court against the township,
such decision would have been conclusive on this court in the case at
bar. But neither in the opinion of the majority of the court nor in
the dissenting opinion is that question referred to. From these views
it necessarily follows that the defendant is entitled to judgment, and
it iy so0 ordered.

STEINLE v. NEW YORK LIFE INS. CO.
(Circuit Court of Appeals, Fifth Circuit. May 18, 1897.)
.No. 554,

Lire INSURANCE—COMPLETION OF CONTRACT—ACCEPTANCE OF APPLICATION.

The payment to an insurance agent of a sum equal to the first pre-
mium, and the taking of a receipt therefor, which expressly declares that,
if the application is accepted by the company, the insurance shall take
effect from the date of application, but that, if the application is not ac-
cepted, the money shall be returned, and the receipt surrendered, does not
amount to a contract of insurance until acceptance by the company, and,
it the insured die before acceptance, the company is not liable.

In Error to the Circuit Court of the United States for the West-
ern District of Texas.

This was an action at law by Emma S. Steinle against the New
York Life Insurance Company to recover upon an alleged contract
of insurance upon the life of her husband, Gustav Adolph Steinle.
The court sustained a demurrer to the petition, and, plaintiff de-
clining to amend, entered judgment for defendant. Plaintiff there-
upon sued out this writ of error.



