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United States Trust Company, can be very shortly disposed of. The
claims of the petitioners were part of the floating debt of the Valley
Company contracted before the making of the agreement of March
6, 1891. 'That agreement was made for the benefit of the Chesa-
peake Company to secure any advances made by it or on its account
or at its expense to pay the floating debt. It was not made for the
benefit of the owners of the floating debt or the Car Trust notes. The
petitioners, even if they might otherwise have taken advantage of
the clause, have not changed their position, ()[' advanced money on
the faith of the security of the bond clause; and therefore, in no
aspect of the case can they enjoy the security afforded thereby. It
is true that where A. makes a contract with B. for the benefit of C.,
C. may usually sue on it, and enforce its obligations against B. It
is also true that under certain circumstances where C. is compelled
tl) discharge an obligation of A. to B., C. may have the benefit of the
same security for reimbursement as A. would have had, on princi-
ples of subrogation. But neither of these principles applies in favor
of Brown and his fellow petitioners-First, because the bond clause
on which they rely was not made for their benefit; and, second, be-
cause they have not discharged any obligation for the benefit of the
Chesapeake Company.
The decree of the circuit court is in part affirmed and in part re-

versed, and the case is remanded to the circuit court with instruc-
tions to set aside the decree as entered and to enter a modified de-
cree in accordance with this opinion. The costs of the appeal will
be assessed one-half against the receivers of the Chesapeake Com-
pany and one-half against the Contract Company and S. S. Brown
and other petitioners.

HOOVER v. McCHESNEY.
(CIrcuit Court, D. Kentucky. June 14, 1897.)

1. POWER OF CONGHESS-POSTAL REGULATIONS-"FRAUD ORDERS.-
Act Congo March 2, 1895, extending the powers of the postmaster general,

conferred by Rev. St. § 3929, as amended by Act Sept. 19, 1890 (26 Stat.
c. 908) § 2, by authorizing him, on a determination upon evidence satis-
factory to him that a person or company Is using the mails for the purpose
of conducting a lottery or other fraudulent scheme, to order a postmaster
to return all mall receIved at hIs office dIrected to such person or company.
or his or Its agents or representatives. Is within the power of congress to
prescribe what matter shall be excluded from the mails. so far as applied
to a corporation whose business bas been so determined to be in violation
of the postal laws, or to its officers. such order being but a mode of exclud-
Ing matter wblcb maybe presumed to be nonmailable.

a. SAME-RIGHT OF Ct'l'IZEN TO USE MAILS-DUE PROCESS OF LAW.
A citizen. of tbe United States has a property rigbt in the use of the mails

for lawful purposes, of wbicb he cannot be deprived without due process of
law; hence congress has no power to ,confer authority on the head of the
postal department, upon a determination on evidence satisfactory to him
that a citizen is usIng the mails for the purpose of conducting a lottery or
other fraudulent scheme, to Issue an order Instructing a postmaster to return
or send to the dead-letter office all mail matter coming to his office directed
to such person, without regard to whether such matter Is or Is not Don-
mailable.
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a. CONSTITUTIONAT, LAW-UNREASONABLE SEIZURES-WITHHOLDING OF MAIL.
The refusal by a postmaster to deliver mall matter addressed to a private

person, who is a citizen of the Unitt:'d States, and the return of such mall
to the senders, or to the dead-letter office, without regard to whether it is
l.lonmailable, though done in pursuance of an executive order of the post-
master general, on a determination by him that the person to whom sucll
mall is addressed is using the mails for unlawful purposes, Is a violation of
the fourth amendment to the constitution, securing the people against unrea-
sonable seizures of their papers and effects.

4.. CIRCUIT COURT-JURISDICTION '1'0 GRANT INJUNCTION-ULTRA VIRES ACT OF
EXECUTIVE OFFICER.
The circuit court has jurisdiction to grant an injunction restraining a post-

master from withholding mall matter from a citizen to whom It Is directed,
under an order of the postmaster general which was beyond the scope of
his constitutional authority.

On Exceptions to Answer and Motion for Temporary Injunction.
The plaintltI, In his blll, alleges: That he Is a citizen of the state of Ken-

tucky, and a business man, having extensive social, business, and general cor-
respondence. That prior to the time indicated in the blll he enjoyed the usual
and ordinary mall facilities of the citizens of the United States, not only in the
conduct of his business, but also in the free enjoyment of intercourse with his
famlly, relatives, friends, and acquaintances. That the defendant, W. M. Mc-
Che!';ney, was duly appointed postmaster at Lexington, Ky., and qua11fied as
such, and that as postmaster, In the exercise of his authority and the perform-
ance of his duty,and In due course of mail, received In his custody at the post
office at LeXington each day for and during more than three months before the
filing of the bill sealed letters, packages, and packets addressed and to be
delivered to the complainant, which sealed letters, packets, and packages were
malled to him by his counsel, by his correspondents, friends, relatives, and oth-
ers, and that It was the official duty of the defendant as postmaster to deliver
said letters, packages, and packets so addressed to him, and received at the
said post office; and that he requested of the defendant the delivery of said
letters, but that in disregard of his official duty, and In violation thereof, and of
the rights of the complainant, he refused to deliver said letters or packages or
packets, or any of them, but arbitrarily and wrongfully, and without notice to
the complainant, either before or after the seizure and detention of said let-
ters and packages, seized and detained each and every one of said letters and
packages and packets as they were received from day to day and from time
to time in said office, and wholly refused to deliver said letters and packages
to plaintiff, or to anyone for him. That he unlawfully and wrongfully having
seized and detained said letters and packages wrote or caused to be written or
stamped on each and everyone of said letters and packages the word "Fraudu-
lent," and, instead of delivering the said letters and packages to him, returned
part of said mail matter to the several offices from which it was forwarded, and
other parts of it to the dead-letter office at Washington, D. C. That on each
lUld everyone of said letters and packages thus received at the I-,exington post
office the said defendant wrote or caused to be written the false, libelous, and
defamatory word "Fraudulent" thereon, thereby publishing and causing to be
believed by the public that this complainant was and is not a citizen of good
repute, and that he was not and Is not a law-abiding citizen, and that all
mail matter addressed to him and received at the post office at Lexington,
Ky., was of an unlawful, fraudulent, and nonmailable character, and was writ-
ten and addressed to him (complainant) for an unlawful and improper purpose.
That by reason of the wrongful seizure and detention of said letters and pack-
ages, and the false and libelous matter so written thereon and pUblished, the
complainant has been greatly injured in his reputation and business, and has
been scandalized and humiliated, and bas also been, and still is, by said post-
master wholly denied and deprived of the right and privilege of using the United
States mail or said post ottice at Lexington, Ky., for any purpose whatever
during said three months last past; ancl that said defendant, 1IcChesney, con-
tinues to seize and detain the mail matter of this complainant, and continues
to write upon each and every package and parcel the false word "FraUdulent,"
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and refuses to desist therefrom, and disposes of the said mall matter by return-
Ing It to the place from which .1t came, or sending it to the dead-letter office
at Washington, D. C.; and the said defendant, using and abusing his official
power and authority as postmaster at Lexington, has for the purpose and in
the manner herein set forth seized and stamped as fraudulent not only all the
personal mail matter addressed to said complainant to be delivered to him, but
also each and every letter and package and packet addressed to this com-
plainant as an officer and employtl of the firm, association, or corporation with
which he has been and Is connected as an officer and employtl, and the same
has been in like manner unlawfully and without due process of law seized
and detained, and by the said defendant as postmaster, and by his orders,
stamped and Indorsed "Fraudulent," and has so disposed of said nlail as to
prevent this complainant or the company, flrm, or corporation with which he is
connected from receiving or coming in possession of the same, all of which he,
the said defendant, continues to do, and refuses to cease from so doing, against
the rights of this complainant as a citizen, and to the injury of his reputation,
business, and property, and that by reason of said unlawful and wrongful acts
of said defendant complainant Is damaged In the sum of $50,000. It is also al·
leged as a special damage that during the time in which his mail was so with-
held from him he was, In the prosecution of his business, negotiating a loan for a
client (Plummer) In the sum of $45,000 with a party In Pennsylvania, and con-
ducting said negotiations through the United States mall, and that said negotia-
tions when nearly completed were broken up, and the loan defeated, by the UD-
lawful and wrongful detention and seizure of the complainant's mall matter as
herein Indicated; and that by reason of said unlawful acts in thus interfering
with his mall complainant was unable to correspond with said Plummer, and
that by reason thereof complainant was damaged In the sum of $2,500. The
prayer of the bill is that the court may Issue an order restraining said defend-
ant from detaining, seizing, or tampering with the mail or mall matter of this
complainant as hereinbefore mentioned, or otherwise, except to receive and de-
liver said mail matter to the complainant according to his rights In the prem-
Ises, and on the final hearing that the defendant may be by decree pe11)etually
enjoined from detaining and seizing the mail matter of this complainant, un-
less on complaint duly made, and by proper legal proceeding first had, and
also enjoined from detaining or interfering with the mail received at said
post office addressed to complainant, and which he Is entitled to receive; and
that damages be adjudged to him. The answer admits that he is the postmaster.
and admits the allegations of the bill as to the detention and seizure of mail
matter, and the disposition made of it, and denies all damages in any sum
Whatever, and sets up as justification for his acts In thus seizing, detaining, and
returning complainant's mail two orders issued by the Honorable Wm. L. Wil-
son, postmaster general of the United States,-one dated February 12, 1896.
as follows:

"Post-Office Department, Washington, D. C., February 12, 1896.
"Order No. 101.
"It having been made to appear to the postmaster general, upon evidence satis-

factory to him, that the Southern Mutual Investment Company, Dr. A. P. Tay-
lor, Pres., F. H. Norton, VIce Pres., T. B. Hoover, Sec., J. M. Graves, Treas..
and Wm. J. Hoover, Gen. Mgr., at Lexington, Kentucky, are engaged In con-
ducting a lottery or sImilar enterprise for the distribution of money by lot or
chance through the mails, in violation of the act of congress entitled 'An act
to amend certain sections of the Revised Statutes relating to lotteries, and fol'
other purposes,' approved September 19, 1890: Now, therefore, by authority
vested in him by said act, and by the act of congress entitled 'An act for the
suppression of lottery traffic through international and interstate commerce and
the postal service, subject to the jurisdiction and laws of the United States,' ap-
proved March 2, 1895, the postmaster general hereby forbids you to pay any
postal money order drawn to the order of said company or its officers, and
you are hereby directed to inform the remitter of any such postal money ordel'
that payment thereof has been forbidden, and that the amount thereof will be
returned upon the presentation of a duplicate money order applied for and ob-
tained under the regulations of the department. And you are hereby instruct-
ed to return all letters, whether registered or not, and other mail matter which
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shall arrive at your office directed to said company or Its officers to the post-
masters at the offices at which they were orlginaly mailed, to be delivered to
the senders thereof, with the word 'Fraudulent' plainly written or stamped upon
the outside of such letters or matter: provided, however, that where there is
nothing to indicate who are the senders of letters not registered, or other mat-
ter, ;rou are directed In that case to send such letters and matter to the dead-
letter office, with the word 'Fraudulent' plainly written or stamped thereon.
to be disposed of as other dead matter under the laws and regulations appli-
cable thereto. Wm. L. Wilson, Postmaster General.
"To the Postmaster, Lexington, Kentucky."
-And the other, dated February 17, 1896, as follows:

"Post-Office Department, Washington, D. C., February 17, 1896.
"Order No. 106.
"It having been made to appear to the postmaster general, upon evidence sat-

Isfactory to him, that T. B. Hoover, at Lexington, Kentucky, is engaged in con-
ducting a lottery for the distribution of money by lot or chance through the
mails, in violation of the act of congress entitled 'An act to amend certain sec-
tions of the Revised Statutes relating to lotteries and for other purposes,' ap-
proved September 19, 1890: Now, therefore, by authority vested In him by
said act, and by the act of congress entitled 'An act for the suppression of
lottery traffic through International and interstate commerce and the postal
service, subject to the jUrisdiction and laws of the United States,' approved
March 2, 1895, the postmaster general hereby forbids you to pay any postal
money order drawn to the order of said party, and you are hereby directed to
Inform the remitter of any such postal money order that payment thereof has
been forbidden, and that the amount thereof will be returned upon the presenta-
tion of a duplicate money order applied for and obtained under the regulations
of the department. And you are hereby Instructed to return all letters, whether
registered or not, and other mail matter, which shall alTive at your office di-
rected to the said party to the postmasters at the offices at whIch they were
originally mailed, to be delivered to the senders thereof, with the word 'Fraudu-
lent' plainly written or stamped upon the outside of such letters or matter:
provided, however, that where there is nothing to Indicate who are the senders
of letters not registered, or other matter, you are directed in that case to send
such letters and matter to the dead-letter office, with the word 'Fraudulent'
plainly written or stamped thereon, to be disposed of as other dead matter
under the laws and regulations applicable thereto.

"Wm. L. Wilson, POSTmaster General.
"To the Postmaster, Lexington, Kentucky."

-Which orders are alleged to have been issued by virtue of an act of congress
entitled "An act to amend certain sections of the Revised Statutes relating to
lotteries and for other purposes," approved September 19, 1800, and the act ap-
llroved March 2, 1895. 'fhe material parts of said acts are as follows:
"Sec. 2. That section thirty nine hundred and twenty nine of the Revised

Statutes be and the same is hereby amended to read as follows:
" 'Sec. 3929. The postmaster general may, upon evidence satisfactory to him

that any person or company Is engaged in conducting any lottery, gift enter-
prise, or scheme for the distribution of money, or of any real or personal prop-
erty by lot, chance, or drawing of any kind, or that any person or company
is conducting any other scheme or device for obtaining money or property oj
any kind through the mails by means of false or fraudulent pretenses, repre-
sentations or promises, instruct postmasters at the post offices at which regis-
tered letters arrive directed to any such person or company, or to the agent
or representative of any such person or company whether such agent or repre-
sentative is acting as an individual, or as a firm, bank, corporation or asso-
ciation of any kind, to return all such registered letters to the postmaster at
the office at which they were originally mailed, with the word "Fraudulent"
plainly written or stamped upon the outside thereof; and all such letters so re-
turned to such postmasters shall be by them returned to the writers thereof.
under such regulations as the postmaster general may prescribe.'
"But nothing contained in this section shall be so construed as to authorize any
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postmaster or other person to open any letter not addressed to himself. The pub-
lic advertisement by such person or company so conducting such lotter)', gift en-
terprise, scheme or device, that remittances for the same may be made by reg-
Istered letters, to any other person, firm, bank or corporation or association
named therein shall be held to be prima facie evidence of the existence of said
agency by all the parties named therein; but the· postmaster general shall not be
precluded from ascertaining the exIstence of such agency In any other legal way
satisfactory to himself.
"Sec. 8. That section four thousand and forty one of the Revised StatutE!$ be,

and the same is hereby amended to read as follows:
"·Sec. 4041. The postmaster general may, upon evidence satisfactory to him

that any person or company Is engaged In conducting any lottery, gift enterprise
or scheme for the distribution of money, or of any real or personal property
by lot, chance or drawing of any kind, or that any person or company Is con-
ducting any other scheme for obtaining money or property of any kind through
the malls by means of false or fraudulent pretenses, representations or promises,
forbid the payment by any postmaster to said person or company of any postal
money orders drawn to his or Its order, or in his or Its favor, or to the agent
of any such person or company, whether such agent Is acting as an Individual
or as a firm, bank, corporation or association of any kind, and may provide by
regulation for the return to the remitters of the sums named In such money
orders.'
"But thIs shall not authorize any person to open any letter not addressed to

hlmselt. The public advertisement by such person or company so conduct-
ing any such lottery, gift enterprise, scheme or deVice, that remittances for the
same may be made by means of postal money orders to any other person, firm
bank or corporatiorl or association named therein, shall be .held to be prima
facie evidence of the existence of said agency by all the parties named therein;
but the postmaster general shall not be precluded from ascertaining the ex-
Istence of such agency in any other legal way."
-And the act of congress of March 2, IS[¥'), as follows:
"Sec. 4. That the powers conferred upon the postmaster general by the statute

of eighteen hundred and ninety, chapter nine hundred and eight. section two,
are hereby extended and made applicable to all letters or other matter sent
by mail."
This answer Is excepted to by the complainants, and raises the question of

whether or not the answer presents a sufficient defense to the bill of complalnt,
and whether or not the Honorable W. L. Wilson, postmaster general, had the
constitutional right to issue the orders of February 12 and 17, IS96, and whether
or not the acts of congress authorize the issuing of said orders. The complaiu-
ant also moves the court for a temporary injunction restralnlng said defendant
McChesney from withholding from him any private mail matter which comes
directed to him individually, and which has no words or language or indication
that they were addressed to the complainant as an officer or employe of the
Southern Mutual Investment Company, and moves the court for a temporary
Injunction enjoining and restraining said McChesney from withholding any of
his mail.

Benj, Butterworth, J. C. Dowell, W. O. P. Breckenridge, C. B. !trath-
ews, and J. H. Nelms, for complainant.
W. M. Smith, Dist. Atty., for defendant.

BARR, District Judge (alter stating the facts as above). It will
be seen from this statement of the pleadings that it is nowhere alleged
that the complainant is in fact engaged in conducting a lottery scheme
for the distribution of money by lot or chance, through themails.in
violation of the acts of congress, nor that any of the mail which has
been seized by the defendant for the three months prior to the filing of
the bill is in fact nonmailable. The defense rests entirely upon the
orders issued by the postmaster general, in which it is recited that it
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has been made to appear to him upon satisfactory evidence that said
complainant is conducting a lottery for the distribution of money
by lot or chance, through the mails, in violation of the acts of congress.
The questions presented, therefore, are exceedingly important, and one
of them, we think, a new one.
The colonies, prior to the old confederacy, or the adoption of the

present constitution, exercised the right as a governmental one of
establishing post offices and post roads. As early as 1692, in the
reign of William and Mary, the colony of Virginia fixed by law the
rate of postage to be charged for mail matter, a patent having been
issued to Thomas Neale in that reign granting to him for a period of
120 years the right to establish and maintain a postal service in the
colony of Virginia upon rates to be thereaiter fixed by the colony.
The act of 1692 established the postal rates, and made the postal servo
ice exclusive, except that the right to send by a friend or private per·
son, without compensation, mail matter, was reserved. The colony
also required of the patentee, Thomas Neale, that he should establish
in each county one post office at least. See 3 Hen. St. at Large, p.
112. .Under the old confederation, congress was invested with the
sale and exclusive power of establishing and regulating post offices
from one state to another throughout the United States, and exacting
such postage on the papers passing through the same as might be
requisite to defray the expenses of said office. When our present con-
stitution was adopted, this power was extended, and the power of es·
tablishing post roads as well as post offices was given. In the discus-
sion of the powers granted to the federal government this power was
regarded as a very harmless one. "The power," says the Federalist,
"of establishing post roads, must in every view be a harmless power,
and may perhaps by judicious management become productive of
great public conveniency. Nothing which tends to facilitate the
intercourse between the states may be deemed unworthy of the public
care." This power, however, has proven to be a most important one,
and has become an indispensable part of the social and commercial
life of the nation. Judge Story wrote more than 60 years ago:
"'l.'he post-office establlshment has already become one of the most beneficent

and useful establlshments under the national government. It circulates intell!-
gence of a commercial, polltical, intellectual, and private nature with incredible
speed and regularity. It thus administers in a high degree to the comfort, the
interests, and the necessities of persons In every rank and station of life. l.t
brings the most distant persons and places, as it were, In contact with each
other, and thus softens anxieties, increases the enjoyments, and cheers the
solitude of millions of hearts. It imparts a new influence and Impulse to private
intercourse, and by a wider diffusion of knowledge enables political rights and
duties to be performed with more uniformity and sound judgment. It is not
less effective as an instrument of government in its own operations." 3 Story,
Const. § 1120.

When this was written, the postal establishment of the United
States was comparatively small, costing less than $2,000,000 a year,
and having less than 8,000 post offices. Now it has been extended
and perfected so that not only the convenience and comfort of the citi-
zens is dependent upon it, but the business interests of thousands of
citizens. This power, having been exercised by the federal govern-



4.78 81 FEDERAL REPORTER.

ment, is exclusive of the power of the several states to establish any
postal system, and has been by law made a monopoly excluding all
private individuals from establishing competing or postal systems in
the United States. See Rev. St. c. 9, tit. 46. As a necessary inci-
dent to this power it is now settled that congress has a right to desig-
nate what mail matter shall be carried throu2'h the mails, and how.
This right of designation of necessity involves the right to exclude from
the mails by declaring what postal matter is nonmailable, and the
courts have sustained the exercise of what may be called the police
power of excluding from the mails that which may be declared im-
moral or injurious to the morals of the people of the several states, and
thus the power of congress to exclude from the mails all matter con-
cerning lotteries, and all mail matter concerning fraudulent schemes,
has been sustained. See Ex parte Jackson, 96 U. S. 727; In re Rapier,
143 U. S. 110, 12 Sup. Ct. 374; Horner v. U. S., 143 U. S.571, 12 Sup.
Ct. 522. In Ex parte Jackscn the supreme court say:
"The power possessed by congress embraces the regulation of the entire postal

system of the country. The right to designate what shall be carried necessarily
Involves the right to determine what shall be excluded. The difficulty attend-
ing the subject ar:lses, not from a want of PQwer in congress to prescribe regu-
lations as to what shall constitute mail matter, but from the necessity of en-
forcing them consistently with the r:lghts reserved to the people of far greater
importance than the transportation of the mall. In their enforcement a dis-
tinction Is to be made between different kinds of mail matter, between what
is Intended to be kept free from Inspection, such as letters and sealed packages
subject to letter postage, and what Is open to Inspection, such as newspapers,

pamphlets, and other printed matter purposely left in condition to
be examIned."

While the supreme court has thus indicated the general power of
congress to determine what mail matter shall be excluded, it has not
as yet, we think, decided that congress has the power to delegate to
an executive officer the power to determine the person or persons who
shall be excluded from the right of sending and receiving mail by the
postal service. If we understand the trend of the decisions, it has not
yet decided that either congress or an executive officer has the right,
under this power, to exclude any particular person or any class of per-
sons, citizens of the United States, from the benefits arising from the
use of the postal service of the United States. It is true, the circuit
court of appeals O'f this circuit have affirmed the right of the post-
master general to exclude the Enterprise Savings Association and the
officers of that association from the use of the money orders and regis-
tered letters under the authority of the act of 1890. The postmaster
general had under said act declared that said association was engaged
in conducting a lottery or a similar enterprise for the distribution of
money or personal property by lot or chance through the mails in
violation of the provisions of section 3894, Rev. St., as amended; but,
as this was a corporation presumably organized and conducted for the
purpose of carrying on a business which was declared to be nonmail-
able, it may be fairly said that this was a mere mode of excluding
postal matter from the mail which was nonmailable. The order of
the postmaster general, however, under the then law, only applied to
money orders and the registered mail. Judge Lurton, in delivering
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the opinion of the court (Association v. Zumstein, 15 C. C. A. 153, 67
Fed. 1000), indicated that there may be a difference between the ordi-
nary mail and the postal service by money orders and registered mail,
saying:
"Neither of these departments of the postal service are essential to the ordinary

use of the mail, and congress has reposed In the postmaster general an unlimited
discretion as to when and where he would afford the facilities of this depart-
ment. We see no reason why congress may not confer upon him authority
to prevent the use of these facilities by any person engaged in using them for
the propagation of any business deemed by it vicious, and not entitled to the
use of such special facilities In the extension and conduct of such schemes."

Tbis decision would seem to decide that the order of the 12th of·
February, 1896, was valid, and authorized the defendant to retain
mail matter coming to the Southern Mutual Investment Company and
its officers.
In the order of the 17th of February, 1896, of the postmaster gen-

eral, he has excluded the complainant, a citizen of the United States,
from the use of the mails in receivinJ:!; any mail matter of any kind or'
description, and this exclusion is intended to deprive, and does in fact
deprive, him of any benefit of the postal service of the United States,
80 far as receiving mail is concerned. The order does not confine this
exclusion to matter which is declared nonmailable under the act of
congress, or that which the defendant may believe from inspection to
be nonmailable under the law, but excludes him from receiving mail
of any kind or description. If the complainant has a right to receive
mail which is mailable, and that right is in the nature of a property
right, then certainly he has not in this case been deprived of such
right by due process of law. If, however, the use of the postal service
of the United States by a citizen thereof is a mere privilege or gra-
tuity which can be given or refused by those in charge of the postal
service, then he haa no right to invoke the protection of the fifth
amendment of the constitution. As we understand. this riJ:!;ht of
seizure and detention of the mail of the complainant under the order
of an executive officer is justified upon the theory that all of tbis cor-
respondence through the mails concerns matter for the use of which
the mail has been probibited. It will be observed that this order de-
prives all correspondents with the complainant of their right to the
use of the mails of the United States for correspondence with him, so
that the order assumes not only that he is engaged in conducting a
lottery enterprise, but that all persons who correspond with him are
thus engaged, and to that extent deprives other persons who are pre-
sumably innocent from the use of the mail. Itmay, in this connection,
be admitted that the government of the United States has heretofore.
exercised the power, and has the constitutional right, by its executive
officers or agents, to seize a thing which is being used in violation of
law. In such cases the thinJ:!; seized is treated as guilty. Thus, in
the revenue law, illicit distilleries are seized, if found in operation, and
destroyed if under $500 in value, with a provision that, if shown not to
be guilty, the owners thereof may have compensation therefor; if over
$500 in value, proceedings are taken in the courts against the tbing
seized, and, if found guilty, forfeited by the owner and condemned.
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But it would be quite a different exercise of power if congress should
authorize the secretary of the treasury or the commissioner of internal
revenue, after being satisfied by evidence that a particular citizen was
guilty of carrying on the business of illicit distilling, that thereafter
the several collectors should be directed that that particular citizen
should not be allowed to have the preliminary surveys or to execute
the bond which would be necessary for him to lawfully carry on the
business of a distiller. So in the postal service, the authority of con-
gress to have seized nonmailable matter that may come into the mails,
whether that matter be so because of its physical condition or moral
character, may be conceded; but we submit that it is the exercise, not
of an executive power, but of a judicial one, for an executive officer to
exclude a citizen from the use of the mail because he. in the opinion of
the executive officer, at some time previously or then had been 01' was
violating the law by using the mail in an improper manner by sending
nonmailable matter, unless this right to use the mail be a mere privi-
lege or gratuity, which may be given or refused at the will of those'
who control the postal service.
It is not to be overlooked that the establishment of the Dostal serv-

ice and its operation is the exercise of a governmental function; that
the money which pays for this perfect postal system is raised by the
postage charged, and all deficits paid out of the common treasury of
the United States; that it is a monopoly which excludes not only the
states, but all individuals, and that it has become a part of the business
operations of the citizens of the United, States, and an indispensable
part in some kinds of business; and that this right to the use of the
mails by sending and receiving mail is a most valuable one to the citi-
zens, and one the depriving of whichwould destroy the buSiness and
the living of very manv of the citizens of the United States. This
postal monopoly, if granted alld exercised by a citizen or a corporation,
would, from the fact of its being a monopoly, make it imperative that
all persons Who paid the Postal rates and conformed to the reasonable
regulations of the postal service should have a common right to the
use of the mails, and that because of ,the fact of the monopoly thus
granted. This right would be protected in the courts if the. citizen or
the corporation controlling the postal service should attempt to de-
prive him of it. If the United States government should hereafter
become the owner of all the transportation lines in the United States,
and thus the common carrier of the nation, and by law exclude all
others from becoming common carriers, it would seem to follow in-
evitably that the citizens of the United States would have a common
right to travel and ship freight over the lines thus owned and
operated by the United States, and that all of its citizens, subject to
such general laws and regulations as to rates and the operation of the
lines as might be enacted and established, would have this common
right, and that such a right would be readily recognized as a property
right in the citizen, and one of which a particular citizen could not be
deprived except by due process of law. We think the right to the use
of the mails, though in degree much less valuable than the use of the
transportation lines, would be equally a property right, and one which
could not be taken away except by due process of law. Mr. Webster,
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in the Dartmouth College Case, 4 Wheat. 518, detlned "the law of the
land," which is but another expression for "due process of law," thus:
"By the law ot the land is most clearly intended the general law,-a law

which hears before it condemns; which proceeds upon inquiry, and renders
;ludgment only after trial. The meaning is that every citizen should hold his
life, liberty, and property and immunities under the protection of the general
rules which govern society. Everything which may pass under the form of
enactment is not, therefore, to be considered the law of the land. If thls were
so, acts of attainder, bills of pains and penalties, acts of confiscation, acts re-
versing judgments, and acts directly transferring one man's estate to another,
legislative judgments, decrees, and forfeitures In all possible forms would be the
law of the land. Such a strange construction would render constitutional provi-
sions of the highest importance completely inoperative and void. It would tend
directly to establish the union of all powers in the legislature." .

Mr. Cooley thinks that this definition of Mr. Webster is quite ac-
curate as applied to the judicial department of the government, but
probably is not broad enough as applied to all the departments, and
expresses the opinion that the definition of Judge Johnson in the case
of Bank of Columbia v. Okely, 4 Wheat. 235, as more comprehensive
and more accurate. Justi('e Johnson says:
"As to the words from 'Magna. Charta. incorporated into the constitution of

Maryland, after volumes spoken and written with a view to their exposition,
the good sense of mankind has at length settled down to this: that they were in-
tended to secure the Individual from the arbitrary exercise of the powers of
government unrestrained by the established principles· of private right and dis-
tributive justice."

If we are correct in concluding that the use of the postal service
of the United States by a citizen thereof is a right in the nature of a
property right, then it must follow that the order of the 17th of Feb-
ruary, 1896, of the postmaster general, which fiuds complainant guilty
of a violation of the postal laws, and prohibits to him the use of the
postal service of the United States as far as the receiving of mail is
concerned, during his pleasure, is not due process of law within the
constitutional meaning. In this connection we think the fourth
amendment to the constitution is also applicable, which provides that
"the right of the people to be secured in their persons, houses, papers,
and effects against unreasonable. search and seizures shall not be vio-
lated, and no warrant shaH issue but upon probable cause supported
by oath or affirmation, and particularly describing the place to be
searched, and the person or thing to be seized." The supreme court,
by Justice Field, in the case of Ex parte Jackson, says:
"A distinction is to be made between different kinds of mall matter, between

what is intended to be kept free from Inspection, such as letters and sealed
packages subject to letter postage, and what is open to inspection, such as
newspapers, magazines, pamphlets, and other printed matter purposely left in
a condition to be examined. Letters and sealed packages of this kind in the
mall are as fully guarded from examination and inspection, except as to their
outward form and weight, as if they were retained by the parties forwarding
them in their own domiciles. The constitutional guaranty of the right of the
people to be secured in their papers against unreasonable search and seizure
extends to their papers thus closed against inspection wherever they may be;
whilst in the mail they can only be opened and examined under like warrant,
issued under similar oath or affirmation, particularly describing the thing to he
Beized, as is required when papers are subjected to search in one's own house-
hold. No law of congress can place in the hands of the officials of the postal
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service any aut!1-orlty to invade the secrecy of letters and such sealed packages
in the mall, and all regulations adopted as to mall matter of this kind must be
In subordination to the great principle eIIibodied' in the fourth amendment of
tbe constitution."

Whether we regard these letters, which were sent through the mail
properly addressed, and in the hands of the defendant, as belonging to
the sender or to the complainant, to whom they were sent, they should
be and are constitutionally equally exempt from seizure, except under
this provision of the constitution. When, therefore, sealed letters
and packages were seized by the defendant under the order of Febru-
ary 17, 1896, without warrant, and marked ''Fraudulent,'' and re-
turned to the dead-letter office, to be there disposed of as other dead
matter under the laws and regulations, we submit that this provision
of the constitution has been violated. In the case of Boyd v. U. S.,
116 U. S. 616, 6 Sup. Ct. 524, the supreme court decided that the fifth
section of the act of June 22, 1874, entitled "An act to amend the
custom revenue laws," etc., which section authorized a court of the
United States, in revenue cases, on motion of the government's attor-
ney, to require the defendant or claimant to produce in court his
pri"ate books, invoices, and papers, or else the allegations of the com-
plainant be taken as confessed, to be unconstitutional, because within
this provision of the constitution. The opinion of the court, delivered
by Justice Bradley, goes elaborately into a discussion of this subject,
and holds that, although this act did not authorize the actual seizure
of the private books, invoices, and papers of the defendant, yet it
required him to produce in court these papers under a penalty of a con-
fession of the allegations of the information, which was within the
spirit of the constitutional inhibition, and was. in the constitutional
sense, a search and seizure of the papers without warrant. It is true
that Justice Miller and Chief Justice Waite dissented from this con-
struction of this constitutional provision, and held that in fact there
was no search and no seizure authorized by the law. They concur in
the conclusion of the court because of the fifth amendment to the
constitution, which declares that no one shall be compelled in a crim-
inal case to be a witness against himself. Still we think the case
is in point here, whichever view is the correct one, as there clearly is
in fact a detention and seizure of the mail,and,instead of delivering it
to the complainant, it is returned to the sender in one case and in the
other to the dead-letter office, there to be opened and destroyed or
otherwise disposed of as might be ordered. If the detention and sei-
zure was lawful, there is nothing to prevent these letters and sealed
packages from being used as evidence either against the complainant
or his correspondents.
The remaining question is whether or not the complainant's bill for

an injunction will lie. It is the settled doctrine that the courts can-
not control or interfere with the judgment or discretion of an exec-
utive officer, except where the duties to be performed are purely minis-
terial. See Marbury v. Madison, 1 Cranch, 137; McIntire v. Wood,
7 Cranch, 504; Kendall v. U. S., 12 Pet. 524; Decatur v. Paulding, 14
Pet. 497; Commissioner of Patents v. Whiteley, 4 Wall. 522; Gaines
v. Thompson, 7 Wall. 347; U. S. v. Black, 128 U. S. 40, 9 Sup. Ct. 12;
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U. S. v. Windom, 137 U. S. 636, 11 Sup. ct. 197. Or, as we think,
where the statute under which he acts is unconstitutional. In
case no objection has been made, either by motion, plea, or answer,
to the jurisdiction of the court. The judiciary act, conferring juris-
diction on the circuit court, gives that court jurisdiction of all cases
arising under the laws and constitution of the United states which
exceed in value $2,000. It must be conceded, notwithstanding there
has been no objection to the jurisdiction of the court, that the court
cannot grant relief under the motion for temporary injunction if it
is without jurisdiction. An action at law would be ineffectual, and
could not be sustained in this case by the complainant for the recov-
ery of this mail, because no description could be given of the mail thus
seized and detained, and because of the multiplicity of suits that would
necessarily follow, and the utter inadequacy of a common-law remedy.
It is conceded to the broadest extent that, if the postmaster general
had the constitutional right to not only declare that the complainant
was engaged in conducting a lottery for the distribution of money or
other personal property by lot or chance through the mails, but there-
upon to prohibit him from the use of the mails absolutely, then this
court cannot revise the postmaster general's discretion and judgment
under said statute; but we submit that, if he had no constitutional
right to exercise the judgment and discretion which he has exercised
in thus condemning the plaintiff to a forfeiture of the use of the
postal service of the United States, this court can, by proper pro-
ceeding, so declare. We fully recognize that the court, in taking
jurisdiction, is not asked either to compel by mandatory injunction or
by restraining order the performance of a ministerial duty. We fully
recognize the settled doctrine as announced in the case of Gaines v.
Thompson, 7 WalL 347, and the various other cases therein reviewed
and those since that time, as well as the authority of the case of
Association v. Zumstein, 15 C. C. A. 153, 67 Fed. 1000,but we, however,
submit that, if correct in our view, congress had no constitutional
right to give to the postmaster general the authority thus to prohibit
to a citizen of the United States, without notice and without trial,
the use of the postal seI'Vice of the United States, at his pleasure, be-
cause he became satisfied that that citizen had been or was engaged in
conducting a lottery or similar enterprise. Chief Justice Marshall,
in the case of Marbury v. Madison, 1 Cranch, 137, we think indicated
clearly in his opinion that if the authority under which the executive
department or an officer thereof was acting was unconstitutional, the
judiciary could so declare in a proper case brought before it, which
affected the private rights of a citizen. In the case of Commerford
v. Thompson, reported in 1 Fed. 417, and in Bank v. Merchant, re-
ported in 18 Fed. 841, both Justice Brown and Judge Pardee sustained
a bill to enjoin a postal officer of the United States. In the first case,
Justice Brown (then District Judge Brown), though sustaining the
jurisdiction, refused the injunction, because the answer, the allega-
tions of which were admitted, alleged that the mail which had been
detained and seized was concerning lotteries; and in the case of Bank
v. Merchant, Judge Pardee granted the injunction. In the case of
Noble v. Railroad Co., 147 U. S. 165, 13 Sup. Ct. 271, a bill for an in-
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junction against the secretary was recognized as the proper remedy.
The lower court decreed an injunction, which was affirmed by the
supreme court. There the secretary of the interior, under an act of
congress which gave him the right to designate a railroad, and grant
to that railroad a right of way over the public lands, had exercised
the right, but it was admitted in the pleadings that the railroad was
not engaged in the business of a common carrier of passengers and
freight, but simply in the transportation of logs for the private use and
benefit of the persons composing the logging company, and carrying
on a private business. SUbsequently the successor of the then secre-
tary of the interior, Mr. Vilas, being satisfied that the right of way
should not have been given to this private railway, revoked the order
of his predecessor. The logging company tiled a bill in equity to en-
join the secretary of the interior and the commissioner of the general
land office from executing the order revoking the approval of the com-
plainant's maps and right of way.over the public lands, and also from
molesting it in the enjoyment of such right as was secured by said
previous order under the act ofcOnRreSs. The supreme court, by
Justice Brown, in reviewing and setting out the doctrine and the dis-
tinction between the power of courts to require of an executive officer
the execution of a merely ministerial duty and those duties in which
he was given an executive discretion, say:
"We have no doubt the prIncIple of these decisions applies to a case whereIn

f! III contended that the act of a head 'of a department, under any view that can
be taken of the facts that were laid before him, were ultra vires, and beyond
the scope of hIs If he has nO power at all to do the act complained
of, he Is as much subject to an Injunction as he would be to a mandamus If he
refused to do an act which the law plainly required him to do. As observed by
Justice Bradley In Board of· LIquIdation v. McComb, 92 U. S. 531: 'But it has
been well settled when a plain official duty requIring no exercise of discretion
is to be performed, and performance Is refused, any person who will sustain
personal Injury by such refusal may have mandamus to compel Its performance;
and wlien such duty is threatened to be violated by some positive official act,
any person who will sustain personal injury thereby, for which adequate com-
pensation cannot be had at law, may have an injunction to prevent it. In such
cases the writs of mandamus and injunction are somewhat con-elative to each
other.' "

And the lower court's decree was affirmed upon the distinct idea
that the subsequent secretary of the interior had no power over the
matter, after a careful consideration and discussion of the finality of
the act of the previous secretary. And in the case of New Orleans
v. Paine, 147 U. S. 264, 13 Sup. Ct. 305, the court, by Justice Brown,
say:
"In Noble v. RaIlroad Co. (decided at the present term) 147 U. S. 165, 13

Sup. Ct. 271, we had occasion to examine the question as to when a court was
authorized to interfere by Injunction with the action of a head of a department,
and came to the conclusion It was only where, in any view of the facts that
could be taken, such action was beyond the scope of his authority. If he
were engaged in the performance of a duty which involved the exercise of dis-
cretion or judgment, he was entitled to protection from any interference by the
Judic-ial power. In that case it appeared that the only remedy of the plalnti!!
was to enjoin the secretary of the interior from revoking his approval of a cer-
taIn map, which operated as a grant of land. His contemplated action amounted
1D fact to the cancellation of a land patent."
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1"hese cases, we think, are a distinct ruling that a bill of injunction
is the proper remedy, if in law the authority exercised by the post·
master general is beyond his constitutional authority. Any other
view than herein expressed would leave a citizen without remedy, and
this perfect and magnificent postal system of the United States sub-
ject as to its use to the arbitrary will of the postmaster general. If
he can decide finally, without court or jury or other legal trial, wheth-
er a business which is being carried on is within the statutory prohi-
bition, and also that a certain citizen or citizens are engaged in that
business, and, having thus can prohibit absolutely by general
order the use of the mails and postal service of the United States, not
only in that business, but by such citizen or citizens, then, indeed,
as to this use, are the citizens of the United States outside of the
guaranties of the constitution.
As already indicated, the principles announced by the circuit court'

of appeals in the case of Assochition v. Zumstein, and which are bind·
ing upon this court, prevent the granting of motion No.1 for tempo·
rary injunction against the defendant, McChesney, restraining him
from withholding any mail matter which comes to him as postmaster
under the order of February 12, 1896, addressed to complainant as
l'€cretary of the Southern Mutual Investment Company; but motion
No.2, for a temporary injunction to restrain the defendant, McChes-
ney, as postmaster, from withholding and refusing to deliver to com·
plainant letters directed to him upon which there are no words, Ian·
guage, or indications that they are addressed to said Hoover as an
officer of or connected with the Southern Mutual Investment Co.,
should be sustained, upon the execution of a proper bond in the pen-
alty of $---. The said opinion of the circuit court of appeals is
decisive, we think, against the exoeptions to the answer which are
based upon the contention that the order of the postmaster general
of the 12th of February, 1896, is invalid, and beyond his constitutional
authority; but exceptions Nos. 4 and 8, which relate to the order of
the 17th of February, 1896, should be sustained, and so much of the
other exceptions as relate to said order of February 17, 1896, and said
motions and exceptions, will be sustained, and overruled as herein
indicated.

BROWN v. INGALLS TP.

(Circuit Court, D. Kansas, Second Division. June 21, 1897.)

1. REFUNDING BONDS-BONA FIDE PURCHASERS-DEFECTS IN ORIGINAL BONDS.
Refunding bonds issued In compliance with the statute authoriZing them,

and which recite a compliance with Its provisions, are valid in the hands
of bona fide purchasers, though the original bonds were void and the fund-
ing transaction was a mere subterfuge to avoid that objection.

9. SAME-NOTICE OF ELECTION.
As the Kansas statute of 1879 authorizing townships to refund their out-

standing Indebtedness pursuant to a vote leaves to the determination of the
township board what the notice of election shall contain, a notice which
refers to the act, and otherwise gives the electors the Information necessary
to enable them to determine the questions submitted, Is sufficient.


