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gent to speed the cause, we perceive no reason why a hearing cannot
be had within the next three months. Since, therefore, the cause may
be thus speedily disposed of, we deem it improper to depart from the
rule adopted by the supreme court, or to enter into any investigation
of the evidence in the case in review of the discretion exercised by the
court below in refusing a supersedeas. So to do would establish
an undesirable precedpnt. Until the hearing we must indulge the
presumption, always accorded to the decrees of courts, that the judg·
ment is correct. The motion will be overruled.

1!. A. FURBUSH & SON MACH. CO. et at T. LIBIDRTY WOOLEN
MILLS et al.

(Olrcult Court, W. D. Vlrginla. August 27, 1896.)
1. STATUTORY LIENS-EMPLOYES' WAGES-PRIOR INCUMBRANCES.

The prior lien, given by section 2485 of the Code of Virginia to the em-
ployes of transportation companies and mining and manufacturing com·
panies, on all the real and personal property of such companies, and over
which no mo-rtgage,deed of trust, etc., can take precedence, attaches only to
the interest In Its properly, acquired by the company which employed the
claimants, and takes precedence only over mortgages, etc., maae by It;
and where such company has purchased property already subject to in·
cumbrances made by the former owner, or has given a purchase-money
mortgage, such Incumbrances are not displaced by the employes' liens.

2. PAYMENT-WHAT CONSTITUTES-MORTGAGES.
The L. Co., part of whose property was mortgaged to F. & Sons, and

which had Issued $10,000 mortgage bonds, $4,400 of which were sold for
value, and the remaining $5,600 were deposited as collateral for a note, BOld
Its property to 1\1. and others for a sum in cash, which, under the contract
of sale, might be used, as far as It would go, Lo pay t'he debts of the r... Co.
M. and his associates took up the note secured by $5,600 of bonds, and used
the bonds, under an agreement with F. & Sons, as a payment on their mort-
gage. Held, that this transaction did not constitute a payment of the $5,600
bonds, nor extinguish them, nor postpone their lien under the mortgage to
that of the remaining $4,400 ·of bonds.

On Exceptions to the Master's R.eport.
S. V; Southall, for complainants.
M. P. Burks, fof[' defendants.

PAUL, District Judge. The Liberty Woolen Mills, a company in-
corporated under the laws of the state of Virginia, and a citizen of
the state of Virginia, and having its principal office at Bedford City
(formerly Liberty), within the ViTestern district of Virginia, purchased
of M:. A.Furbush & Son,. citizens of Philadelphia, in the state of
Pennsylvania, certain machinery, fixtures, and supplies, for which the
said company was indebted to said M. A. Furbush & Son in the sum of
$14,813.77, as of the -.- day of June, 1884. To secure the pay-
ment of this debt, the company executed a deed of trust on all the said
machinery,· fixtures, and supplies which it had purchased of M. A.
Furbush & Son, in which deed it was provided that the title to the
said machinery, etc., should remain in said M. A. Furbush & Son until
all the purchase price thereof, interest, and insurance ?remiums had
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been fully paid. Appended to the deed is a list of the machinery,
etc., referred to. This deed of trust waa duly recorded in. accordance
with the registry laws of Virginia, and bears date the 25th day of
June,1884. On the 1st day of· June, 1885, the company executed
coupon bonds to the amount of $10,000; and to secure the payment
of the same, and of the coupons thereto attached, executed a modgage
on all its property, including its real estate situate in the town of
Liberty (now Bedford City), the same being a lot of land containing
1.23 acres, together with the mill building, engine house, and all other
improvements thereon, and machinery, too,ls, implements, furniture,
and fixtures therein situated, acquired and to be acquired; also all
personal property of said company of every kind and description, par-
ticularly all material for the product of said mills, whether raw wool
or wool in the course of being manufactured, and all manufactured
goods now in stock or hereafter produced. S. Griffin and M. P. Burks
were made trustees in this deed, and the same was duly recorded, in
accordance with the registry laws of Virginia, on June 11, 1885. Of
the $10,000 of coupon bonds so executed and secured, $4,400 were is-
sued to and taken by, and are now held by, the First National Bank
of Bedford City, and the residue, to wit, $5,600, were hypothecated by
the company with the People's National Bank of Lynchburg, to secure
a loan. On April 4, 1889, the debt of the company to M. A. Furbush
& Son had been reduced to $11,059.52, of which $9,878.99 was principal.
On April 11, 1889, the stockholders of the company sold all the prop-
erty, real and personal (the finished goods and office furniture except-
ed), to W. H. McGhee, T. D. Berry, S. M. Bolling, S. Griffin, and J. L.
Campbell, for the sum of $17,000; these purchasers buying with notice
of the debt, amounting to $11,059.52, due to M. A. Furbush & Son, and
the lien on the machinery, etc., for its security, and of the $10,000
coupon bond mortgage on the entire property of the company; but it
was agreed that, "of course, the purchasers have the privilege of using
the purchase money, as far as it will go, in settling said mortgages."
On the next day, to wit, on April 12, 1889, after the said purchase, an
agreement was entered into between the said five purchasers and
M. A. Furbush & Son, by which it was agreed that the $5,600 of the
company's coupon bonds which had been hypothecated with the Peo-
ple's National Bank of Lynchburg, and which were then in the posses-
sion of the said bank as collateral for a loan of $ , should be re-
deemed by the said five purchasers, and turned over to M. A. Fur-
bush & Son, and that M. A. Furbush & Son should receive said bonds,
and credit the amount of the same, as of the day received, as a cash
payment upon the debt due them. This was done as agreed, and the
debt due M. A. Furbush & Son was thereby diminished by the amount
of the said coupon bonds, leaving the amount of said debt, secured as
aforesaid, $5,459.52. It was further agreed that the said five pur-
chasers should execute their four bonds, payable to the company, for
an amount equal to the residue of said debt due M. A. Furbush & Son,
said bonds to be each in an equal amount, and payable, with interest,
in four annual installments, and that said four bonds should be as-
signed by the company to M. A. Furbush & Son as collateral and addi-
tional security for the balance of their said debt left due after credit-
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ing the said $5,600 of the company's coupon bonds as a cash payment
upon said debt. This was not done, however, but in lieu of it the said
five purchasers, in an addendum to said agreement, guarantied to
M. A.. Furbush & Son the payment (as installed) of the said balance
of the debt due them by the company. On the 1st day of August
following (1889) the said five purchasers turned over their purchase of
the entire property and franchises of the Liberty Woolen Mills to the
Liberty Woolen Manufacturing Company, a corporation organized
under the laws of the state of Virginia, and the deed, recorded August
7,1889, was made directly from the Liberty Woolen Mills to the Lib-
erty Woolen Manufacturing Company, the said five purchasers joining
in said deed. On the 1st day of January, 1884, M. A. Furbush, C. A.
Furbush,CharlesH.Knowlton, and John Cromie associated themselves
into a company, under the laws of the state of New Jerse.y,designated as
M. A. Furbush & Son Machine Company; and it is stated in the bill,
and proven by the deposition of Edwin C. Grice, the said agreement of
April 12,1889, between M. A. Furbush & Son and the said five pur-
chasers of the property of the LibE!rty Woolen Mills, was made by said
firm of M. A. Furbush & Son in trust for and for the sole and exclusive
benefit of the said corporation, the M. A. Furbush & Son Machine
Company, and that said corporation is also the owner and holder of
the said $5,600 of the coupon bonds of the said Liberty Woolen Mills
which were redeemed from the People's National Bank of Lynchburg
by the said five purchasers, and turned over to M. A. Furbush & Son.
The defendants file exceptions to the master's report on three distinct
grounds, which the court will consider in the order in which they are
presented.
1. A.ll of the defendants except because the debt of the complain-

ants for $4,201.97 is stated as the second lien on all of the property,
whereas, in fact, it is a specific lien only on such of the property as
was sold by complainants M. A. Furbush & Son to the Liberty Woolen
Mills, and is not a lien on any of the real estate or other property of
the defendants, or any of them. The complainants have a specific
lien for said sum of $4,201.97 on the machinery, fixtures, and supplies
sold by M. A. Furbush & Son to the Liberty Woolen Mills, as shown
by the mortgage of June 25, 1884, but they have no lien for said sum
on any other property of the defendants. This exception will be
sustained.
2. The Liberty Perpetual Building & Loan Company, a creditor

of the Liberty Woolen Manufacturing Company, excepts "because the
commissioner has failed to state its debt proven in this cause as a lien
on the property sought to be subjected in the bilL It should be
stated as the lien next after the taxes on all the real and personal
estate in the bill and proceedings mentioned." It further excepts "be-
cause the $5,600 of bonds held by the complainant is stated as part of
the $10,000 mortgage in the bill and proceedings mentioned. These
bonds, if liens at all, are subsequent to the lien of this company. The
bonds were acquired by the complainants long after the passage of the
Code of 1887, which gave the complainants full knowledge of the riglJt
of the laborers to claim liens on the property superior and paramount
to deeds of trust, mortgages, etc. In any view that could be taken of
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the case, the debt of this defendant, if not a prior lien to the mortgage
for $10,000, is a lien superiar to any lien put on the property since the
1st day of May, 1888, under section 2485 of the Code." This except-
ant, the Liberty PeJ1letual Building & Loan Company, is the holder of
certain labor claims assigned to it by persons to whom the Liberty
Woolen Manufacturing Company was indebted for work and labor
done for said company. It is sought to give this debt priority over
every lien reported by the master except the lien for $440 for taxes
against the property. 1'his priority, it is claimed, exists by reason of
a provision of Code Va. 1887, § 2485, which is as follows:
"Sec. 2485. Lien of etc., of Transportation Oompanies, etc., on

Franchises and Property of Company. All conductors, brakemen, engine
drivers, firemen, captains, stewards, pUots, depot or office agents, storekeepers,
mechanics, or laborers, and all persoos furnishing necessary supplies to the
operation of any raHway, canal, or other transportation company" or of any
mining or manufacturing company chartered under or by the laws of this state,
or doing business within its limits, shall have a prior lien on the franchise,
gross earnings, and on all the real and personal property of said company
which is used in opemtdng the same to the extent of the moneys due them by
said company for such wages oc supplies; and no mortgage, deed of trust, sale,
hypothecation, oc conveyance, executed since the twenty-first day of March.
eighteen hundred and seventy-seven, shall defeat or take precedence over said
lien: provided, that if any person entdtled to a lien, as well under section twen-
ty-foul' hundred and seventy-five as under this section, shall perfect his lien
given by either section, he shall not be entitled to the benefit of the other."
This provision of the Code, were it the original, would, in the

opinion of the court, be clearly null and void, because of its retroac-
tive character, and its consequent impairment of the obligation of
contracts. It is in conflict with section 10 of article 1 of the con-
stitution of the United States. A very able and elaborate argu-
ment has been made by counsel for the assignee of these' labor claims,
to show that, though the provision of the Code (section 2485) might
be null and void, yet the original act of the legislature, which is sub-
stantially the same as this provision of the Code, was passed March
21, 1877, and amended by act of April 2, 1879, and is valid. This
court has passed upon the constitutionality of this act as to the
wages due employes by manufacturing companies in Fidelity In-
surance & Safe-Deposit Co. v.' Shenandoah Iron Co., 42 Fed. 376.
The court, after carefully considering the argument submitted in
this case, finds no reason to change the view held by it in that de-
cision. But a discussion of these questions seems scarcely neces-
sary when we consider between what parties the contract was made
out of which these claims grew, and against what property they are
sought to be enforced, and out of what fund their payment is asked.
1'his is a suit to foreclose two mortgages executed by the Liberty
Woolen Mills, one dated on the 25th of June, 1884, and the other
dated on the 1st day of June, 1885. In the year 1889 the mort-
gagor, the Liberty Woolen MiHs, through its president and directors,
sold the property at public auction, subject to these two mortgages,
at the price of $17,000, with the privilege to the purchasers of using
the purchase money. as far as it would go, in settling the mortgages.
This was the consideration in the contract of sale between the ven-
dor and vendees. The object of the sale was to realize a sufficient
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sum to payoff the indebtedness of the Liberty Woolen Mills. The
purchase of the property by the vendees, with these mortgages on
it, with the privilege of applying the said sum of $17,000, as far as
it would go, to their payment, constituted, in equity, a vendor's
lien on the property sold by the Liberty Woolen Mills to McGhee
and four otheI"s. While the property was thus held by these five
purchasers, and before they had relieved it of the incumbrances on
it by complying with their contract of purchase, another corpora-
tion, the Liberty Woolen Manufacturing Company, was formed, and
McGhee and the other vendees sold the property to this new cor-
poration on the same terms, the Liberty Woolen Mills and the five
purchasers executing a deed jointly to the new purchaser, the Lib-
erty Woolen Manufacturing Company. This new company, in the
course of its business, made contracts for labor and failed to pay the
wages of its employes. These employes, by pursuing the provisions
of the statute, secured liens for their wages on the property of the
Liberty Woolen Manufacturing Company, which liens the statute
(section 2485) provides shall be a prior lien on the franchise, gross
earnings, and on all the real and personal property of said com-
pany which is used in operating the same, to the extent of the money
due them by said company for such wages; "and no mortgage, deed
of trust, sale, hypothecation, or conveyance, executed since the twen-
ty-first day of March, eighteen hundred and seventy-seven, shall de-
feat or take precedence over said lien." The Liberty Woolen Man-
ufacturing Company, which is the corporation for which the labor
in this case was performed, has not executed on its property any
mortgage, deed of trust, sale, hypothecation, or conveyance. Should
it execute a mortgage or other conveyance, nothing would pass by it
except the interest the company might have in the property after
satisfying the incumbrances thereon. The interest it has in the
property conveyed to it is what it took by purchase,-an equity of
redemption. This interest is subject to the labor liens. The legis-
lature has said that claims for wages shall be a prior lien on the
franchise, gross earnings, and on all the real and personal property
of said company. The real and personal property of the Liberty
Woolen Manufacturing Oompany consists of the interest it acquired
by the conveyance of the 1st day of August, 1889, from the Liberty
Woolen Mills and its vendees, McGhee and others, to the Liberty
Woolen Manufacturing Company.
The contention here is that, no matter when or by whom a mort-

gage or deed of trust is executed on property held by a manufac-
turing company, such mortgage or deed of trust can be invaded by
the statutory lien for wages, made subsequent thereto, and the cred-
itor deprived of a security taken from an entirely different company
from that contracting for the labor, and against which the labor
claim is asserted. This was not the intention of the legislature.
The destruction of property rights here contended for was not COD-
templated by the passage of the law for the protection of laborers.
In this state it is frequently the case, where a party sells land, in-
stead of reserving a lien in the deed of conveyance, to secure the
deferred payments of purchase money, he makes a conveyance with-
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out such reservation, but contemporaneously takes from the pur-
chaser a deed of trust on the property as security for the payment
of the purchase money. If the purchaser of a tract of land should
be a manufacturing company, and execute a deed of trust to secure
the payment of the purchase money, according to the contention of
counsel for the claimants of the labor liens in this case, the deed
of trust so given would be subordinate to the security taken by the
vendor for the payment of the purchase money for the land which
he had sold to the manufacturing company. The simple statement
of this proposition, it seems to the court, is a complete refutation
of its correctness. Such gross wrong, in the deprivation of one man
of his property in order to pay the debts of another, is contrary to
every rule of right and justice known to the laws of this common-
wealth, and cannot receive the sanction of this court. The excep-
tion will be overruled.
It is contended on the part of the First National Bank of Bed-

ford City that the master erred in reporting as a lien $10,000, the
amount of the coupon bonds issued by the Liberty Woolen Mills
and secured_by the mortgage of the 1st day of June, 1885. It is
claimed that he should have reported $4,400 of bonds held by the
First National Bank of Bedford City as constituting a lien under
the mortgage on the whole plant of the Liberty Woolen Manufac-
turing Company, and that, if the $5,600 of coupon bonds held by
the Furbush & Son Machine Oompany constitute a lien at all un-
der said mortgage, it is a lien subordinate to that of the First Na-
tional Bank of Bedford City for $4,400. The evidence shows that,
at the time McGhee and others purchased the property of the Lib-
erty Woolen Mills, $5,600 of the coupon bonds issued by this com-
pany, and secured by the mortgage of June 1, 1885, were held
by the People's National Bank of Lynchburg, as collateral security
for the payment of a debt due said bank by the Liberty Woolen Mills.
It was stated in the argument that the five purchasers of the prop-
erty, McGhee and others, or some of them, were indorsers on the
note held by the bank for which the $5,600 of coupon bonds were
deposited as collateral security. A witness, T. D. Berry, one of the
five purchasers of the property, says they were deposited as a pledge
to secure the payment of a debt due the bank. The five purchasers,
McGhee and others, made an agreement April 12, 1889, with Fur-
bush & Son that the said five purchasers would redeem the $5,600
of coupon bonds held by the People's National Bank of Lynchburg,
and turn the same over to M. A. Furbush & Son, who were to
credit the same as cash on their debt of $11,059.52, secured by the
mortgage executed by the Liberty Woolen Mills, June 25, 1884. The
Liberty Woolen Mills concurred in this agreement. The bonds were
redeemed by the five purchasers paying the debt for which they were
held by the bank as collateral security, and were delivered to M.
A. Furbush & Son. The contention on the part of the First Na-
tional Bank of Bedford City is that the five purchasers of the prop-
erty of the Liberty Woolen Mills became, as between the Liberty
Woolen Mills and themselves, primary debtors, and as between the
holders of the coupon bonds and themselves they became sureties,
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and that, when they redeemed these coupon bonds by paying off
the debt for which the said bonds were held as collateral security,
they were in the hands of those who were bound for their payment,
and were therefore extinguished. The court cannot see that at the
time these coupon bonds were redeemed by McGhee and the other
purchasers they were bound for their payment, either as principals
or sureties. Suppose the debt for which they were held as col-
lateral security had not been paid off, and the bank had sold them
as collateral security, can it be pretended that the purchaser of the
coupon bonds could have proceeded against these five purchasers,
either as primary or principal debtors, or as sureties? They could
not have been held as either. If they were sureties for the debt due
the bank by the Liberty Woolen Mills, which was not a lien upon
the property, and they paid off the debt, they were entitled by sub·
rogation to the collateral security held by the bank. The doctrine
is thus stated in Pomeroy's Equity Jurisprudence (volume 3, § 1419):
"The surety who has paid or satisfied the prIncipal's debt or obligwtion is

entitled to be subrogated to, and to have the benefit of, all securities which may
at any time have been put Into the creditor's hands by the principal debtor,
or which the creditor may have obtained from the principal debtor. By the
fact of payment, the surety becomes an assignee of all such securi-
ties, and Is entitled to have them assigned and delivered up to him by the
creditor, In order that he may enforce them tor his own roImbursement and
exoneratIon."

If McGhee and others, who paid off the debt due to the bank by
the Liberty Woolen Mills, were not sureties thereon, then they were
purchasers for value of the coupon bonds held as collateral security
by the bank, and had a right to dispose of the same. This they did
by paying off $5,600 of the mortgage held by Furbush & Son, and
have received credit for this amount on the $17,000 of purchase
money which they agreed to pay the Liberty Woolen Mills. The
coupon bonds for $5,600, and the coupon bonds for $4,400, secured
by the mortgage, occupy the same position as liens, and are prop-
erly so reported by the master.
3. "The defendants Griffin, Berry, McGhee, Bolling, and Camp-

·bell except because the commissioner has stated that there is a person-
al liability upon them, or any or either of them. The original pur-
chase price of the property was $17,000, and whenever this amount
is paid, either by the purchasers or by the sale of their property,
there could, in the nature of things, be left no further liability on
them. It is shown (on page 16 of the report) that $10,640.27 of this
amount has been paid, and it is admitted that the property is liable
for the residue, and is amply good for it. When this residue is paid
there will be nothing due by the purchasers to the Liberty Woolen
Mills, and it was error in the commissioner to state a possible lia-
bility for a deficiency which will never exist, as part of the assets
of the Liberty Woolen Manufacturing Company." These defendants,
Griffin and others, are properly credited by the master with the sum
of $10,640.27 as the amount paid by them of the purchase money of
$17,000. If, upon a sale of the property, the amount realized from
Buch sale be not sufficient to payoff the liens which incumbered the
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property at the time these purchasers purchased it, subject to these
liens, then there will be a liability on the part of these purchasers
to the Liberty Woolen Mills to an amount not exceeding the pur.
chase price of $17,000, less the said amount of $10,640.27, which they
have paid on account of said purchase price. The third exception
is overruled.
The court cannot, at this time, fix the amount of the personal lia·

bility, if any, of the five purchasers of the property from the Liberty
Woolen Mills, because it does not know what amount may be real.
ized from the sale of the property. A decree will be entered direct-
ing the sale of the property, and the application of the proceeds to
the payment of the liens as reported by the master, except so far
as the said report is modified by the views of the court as herein
stated.

SYKES v. HOLLOWAY et at.
(Circuit Court, D. Kentucky. May 8, 1897.)

1. NATIONAl, BANKS-LIABILITY OF STOCKHOLDERS-FRAUDULENT TRANSFER OIl'
STOCK.
The burden is on the receiver of a national bank to show that a transfer

of stock was made by the transferror for the fraudulent purpose of avoid·
ing liability as a stockholder; and evidence showing that the husband of
the transferror had knowledge of the embarrassed condition of the bank
before the transfer was made, and that she had admitted that she never
transacted any business without the advice of her husband, is not suf-
ficient for that purpose, as against the positive statement of the transferror
that no one ever suggested to her to transfer the stock for the purpose of
relieving herself from liability, or suggested to her that the bank was in a
failing condition, and that she made the transfer to her daughter as an ad-
vancement.

2. SAME-GIF'l' OF STOCK TO IRRESPONSIBLE PERSON.
Under Rev. S't. U. S. § 5151, making shareholders In a national bank

liable for the debts of the association, and section 5139, providing for the
transfer of shares, with a provision that the transferee shall "succeed to
all the rights and liabilities of the prior stockholders of such shares; and
no change shall be made in the articles of the association by which the
rights, remedies, and securities of the existing creditors of the assoclation
shall be impaired,"-a transfer of stock, though without consideration and
to an Irresponsible person, cannot be set aside by the receiver if made in
good faith without knowledge of the failing condition of the bank.

Saunders & Thomas, for complainant.
Garvin Bell, for defendants.

BARR, District Judge. This is a suit brought by the receiver of
the First National Bank of Starkville to set aside and cancel the
transfer of 30 shares of stock in said bank which were owned by An.
nie W. Holloway, the wife of James M. Holloway, and transferred by
her to her daughter Lettie Holloway on the 18th of May, 1893; the bank
having suspended on the 14th of the following July, and the com-
plainant appointed receiver in August, 1893. The facts are briefly
these: The defendant Annie W. Holloway purchased in October,
1889, at a premium, 30 shares of stock in the First National Bank
of Starkville. At that time E. L. Tarry was cashier of said bank,


